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United States Court of Appeals fpr the 

District of Columbia 


No. 6399. 


Nettie C. Casey, Appellant, 
vs. 

Theodora Casey Topliffe et al. 


olumbia, 


a In the Supreme Court of the District of 

Holding a Probate Court. 
Administration No. 44,190. 
Adm. Doc. 96. 

Nettie C. Casey 


vs. 

Theodore Casey Topliffe et al. 

i 

Transcript of Record. 

1 [Stamp:] Filed Oct. 27,1932. Theodore Cogswell, 

Register of Wills, D. C., Clerk of Probate Court. 

: i 

Last Will and Testament of Frank Casei/. 

I, Frank Casey, of the City of Washington, ^District of 
Columbia, being in sound health and disposing mind, do 
hereby make, publish and declare this as and for my last 
will and testament, hereby expressly revoking all other wills 
by me heretofore made. 

Item I. In the event that my wife, Nettie C. ^asey, and 
my sister, Theodore Casey Topliffe, or either of tjhem, shall 
survive me, then and in such event only, my 
tate, real, personal and mixed, of which I 

1—6399a 


entire es- 
may die 
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X. C. CASEY VS. T. C. TOPLIFFE. 


seized or in anywise entitled, I give, devise and bequeath 
unto the National Metropolitan Bank, of Washington, D. C., 
as trustee nevertheless upon the following trusts and for 
the following purposes and none other, to-wit: 

(a) To collect, receive, hold and (except as to shares of 
the capital stock of The Stone Straw Company, a corpora¬ 
tion of New Jersey, and shares of the common capital stock 
of Stoneheart Company, a Delaware corporation, as to 
which provision is hereinafter made) to invest, reinvest, and 
change the investments of my said estate or any part thereof 
in the absolute discretion of my said trustee, the purchaser 
of any such part thereof being not required to see to the ap¬ 
plication of the purchase money; as to all shares of the cap¬ 
ital stock of said The Stone Straw Company and the com¬ 
mon capital stock of said Stoneheart Company which 
mav come into the hands of mv said trustee, I direct that 
my said trustee shall have full power to vote the same at 
any and all meetings of the stockholders of said company 
or companies, either in person or by proxy, but that neither 
the whole nor any part thereof shall be sold, pledged or 
converted except upon the unanimous consent and approval 

of my said wife, Nettie C. Casey, Carl Casey, James 
2 B. Platt, and Landra B. Platt, or of so many of them 

as may be then living and competent, the proceeds of 
any such sale, pledge or conversion to become part of the 
corpus of the trust estate above created; 

(b) To collect and receive all rents, profits and in¬ 
come as the same shall accrue upon and to my said es¬ 
tate and to pay over the net amount thereof quarterly or 
oftener to my said wife, Nettie C. Casey, if and as long as 
she shall continue to survive me, and upon the death of 
my said wife or if she shall have predeceased me, to pay 
over said net income to mv said sister, Theodore Casev 
Topliffe, if and as long as she shall survive my said wife, 
and upon the death of the last survivor as between my said 
wife and my said sister, I direct that my said trustee 
shall pay over and distribute the entire balance of said 
trust estate then in its hands, in fee simple, to the chil¬ 
dren then living of the said Landra B. Platt, now of Wash¬ 
ington, D. C., and the said James B. Platt, now of Balti¬ 
more, Maryland, in equal portions, share and share alike. 

Item II.' In the event that both my said wife, Nettie C. 
Casey, and my said sister, Theodore Casey Topliffe, shall 


N. C. CASEY VS. T. C. TOPLIFFE. 


O 

O 


predecease me, then I give, devise and bequeath my entire 
estate, real, personal and mixed, of which I may die seized 
or in anywise entitled, to the children of the satd Landra 
B. Platt and James B. Platt, who survive me, in equal por¬ 
tions, share and share alike. 

And I do hereby nominate and appoint my isaid wife, 
Nettie C. Casev, to be the executrix of this ml T last will 
and testament. 

In testimony whereof, I have hereunto set mv 
seal this 9th dav of September, A. D. 1927. 

[seal.] * FRANK CASEY. 


hand and 


Signed, sealed, published and declared by the above- 
named testator, Frank Casey, as and for his last will 

3 and testament, in the presence of us, wild at his re¬ 
quest and in his presence and in the presence of each 

other, have hereunto set our names as subscribing witnesses 
this 9th dav of September, A. D. 1927, at Washington, 
D. C. 

Dale D. Drain; address, 1422 F St., Washington, D. C. 
Paul E. Lesh; address, same. Dion S. Birney; address, 
same. 

(Endorsement:) Last Will & Testament of Frank Casey, 
deceased, dated September 9, 1927. Filed October 27, 1932. 
Theodore Cogswell, Register of Wills, D. C., Cldrk of Pro¬ 
bate Court. 

4 1932, Nov. 18.—Will fully proved. 

5 [Stamp:] Filed Nov. 17, 1932. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court. 


In the Supreme Court of the District of Columbi 

Probate Court. 


a, Holding 


Probate No. 44190. 

In re Estate of Frank Casey, Deceased. 

To the Honorable Justice of the Supreme Court of the Dis¬ 
trict of Columbia, holding Probate Court: 

The petition of Nettie C. Casey respectfully represents to 
the court: 

First. That she is a citizen of the United States, a resi¬ 
dent of the District of Columbia and of full age. 
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X. C. CASEY VS. T. C. TOPLIFFE. 


Second. That Frank Casey, late a citizen of the United 
States and a resident of the District of Columbia, died 
therein on the 7th day of September, A. D. 1932, leaving a 
last will and testament dated the 9th day of September, 
A. D. 1927, which has been filed in the office of the Register 
of Wills for the District of Columbia and approved by the 
oaths of the attesting witnesses thereto and wherein and 
whereby petitioner is nominated as Executrix. 

Third. That petitioner is informed that the said decedent 
was seized and possessed of both real and personal estate 
at the time of his death, as herein more particularly de¬ 
scribed : 


Real Property. 

Undivided *4 interest in 160 acres, in tract No. 
4347, Section 21, Township 2, McCurtain 
County, Oklahoma, estimated value of interest 


of decedent. $75.00 

Personal Property. 

Cash on deposit at National Metropolitan Bank, 

checking account . $3,229.98 

Cash on deposit at National Metropolitan Bank, 

savings account . 9,130.94 

Stocks, estimated value. 30,585.00 

Furniture, estimated value. 500.00 


$43,445.92 

6 Petitioner has in her possession certain securities 

which were the subject of a complete and valid gift 
inter vivos from the said decedent unto her. 

Petitioner is informed that the debts of the decedent will 
not exceed the sum of $750.00. 

Fourth. That decedent left surviving him a widow, Net¬ 
tie C. Casey, your petitioner, and as his sole heirs at law 
and next of kin the following named persons, both of whom 
are of full age: 

Mrs. Theodore Casey Topliffe, sister, The Highlands 
Apartments, Washington, D. C. 

Mrs. Harriet M. Casey, mother, Westmoreland Apart¬ 
ments, Washington, D. C. 










X. C. CASEY VS. T. C. TOPLIFFE. 


The premises considered, petitioner prays: 

1. That process of this Honorable Court may issue 
against Mrs. Theodore Casey Topliffe and Mrs. Harriet M. 
Casey, requiring them to appear herein and Answer the 
exigencies of this petition. 

2. That the last will and testament of Frank Casey, dated 
September 9th, 1927, may be admitted to probate and rec¬ 
ord as a will of both real and personal estate and as the 
last will and testament of said decedent. 

3. That letters testamentary upon the estate of said de¬ 
cedent may be granted unto Nettie C. Casey, your peti¬ 
tioner, the executrix nominated in said will, provided she 
enter into an undertaking acceptable to this Honorable 
Court to insure the faithful performance of her duties as 
such executrix. 

4. For such other and further relief as the nature of the 

case may require and to the Court may seein just and 
proper. I 

NETTIE C.i CASEY. 

RALPH A. RICKETTS, j 

Attorney for Petitioner. 

I 

7 District of Columbia, ss : 

j 

Nettie C. Casey, being first duly sworn, on oiath deposes 
and says that she is the petitioner named in tlie foregoing 
petition, subscribed to by her, that she has read the petition 
and knows the contents thereof, and that the f&cts therein 
stated as upon her personal knowledge are true and those 
therein stated as upon information and belief |she believes 
to be true. | 

NETTIE Cj CASEY. 

Subscribed and sworn to before me this 16tp day of No¬ 
vember, A. D. 1932. j 

[seal.] CLARA B. STOMfELL, 

Notary Public, D. C. 

(Endorsement:) Petition for Probate of Will and Grant 
or Letters Testamentary. Filed Nov. 17, 1932. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Prjobate Court. 

I 

8 Upon consideration of the petition pf Nettie C. 

Casey for the admission to probate and record of the 

last will and testament of Frank Casey, deceased, and for 
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X. C. CASEY VS. T. C. TOPLIFFE. 


the grant of letters testamentary on the estate of the said 
decedent unto her, and it appearing to the Court that the 
heirs at law and next of kin of said decedent have been per¬ 
sonally served with process of this Honorable Court, and it 
further appearing* that the said will has been duly proved 
by the oaths of the attesting* witnesses thereto, it is by the 
Court this 16th day of December, A. D. 1932, 

Adjudged, ordered and decreed that the last will and 
testament of Frank Casey, dated September 9th, 1927, be 
and it hereby is admitted to probate and record as a will 
of both real and personal estate and as the last will and 
testament of said decedent; and it is further 
Adjudged, ordered and decreed that letters testamentary 
upon the estate of Frank Casey, deceased, be and they 
hereby are granted unto Nettie C. Casey, provided she en¬ 
ter into an undertaking acceptable to this Court in the 
amount of Forty-five Thousand Dollars, to insure the faith¬ 
ful performance of her duties as such executrix. 

JAMES M. PROCTOR, 

Justice. 

(Endorsement:) Order for Admission of Will to Probate 
and Record and Grant of Letters Testamentary. Filed Dec. 
16,1932. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. 

9 Memorandum. 

1932, Dec. 20.—Undertaking of Nettie C. Casey, Execu¬ 
trix, approved, and letters issued. ($45,000.00.) 


INVENTORY OF MONEY AND DEBTS DUE TO DECEASED 


The National Metropolitan Bank - Account. 

The National Metropolitaix.B.aak. Savings... Account,. 



District of Columbia, to wit: 


Ij Nettie C* Casey, Exe cu trix of the Estate-—j- 


xsmjbasbx: 


’.m. late of 


. the. J)ia.tr.ict..oX...Q.Qlijr>b,l ar. 


do solemnly swear that the foregoing schedule is a rrue and perfect inventory of all the Mojwt belong- 

I 

ing to the deceased, and of all the Debts due the said deceased, which have come to_«y 


hands or knowledge and that 


will well and truly charge_ 


all monoy and all and ©very suoh debt or debts as shall hereafter come to _knowledge or 

| 

possession. ry> . „ # „ C\ - - . - 


Sworn to and subscribed before me this 


.. \\ '•* ** •**• * 

•> 

■> *+ . . ^ Ct 

cT * • -Mr 

w » 

V ^ t. 

cV 

♦ A. • * % 


(Endorsement: 


ij of .. 

JUVLZJ Q- { 


^julUU. 


. 

Inventory of Money and Debt® due to Deceased, 
$12,052*41}« Tiled April 4, 1933* Theodore 
Cogswell, Register of 711le, D*C*, Clerk of 
Probate Court)* 























INVENTORY OF MONEY AND DEBTS DUE TO DECEASED 8 


1 

The .hailonal Metrnpalitaa. aenlc.. -..ChecKlog- Acicfimt t 

.. The National JlstraDolitSA &9$X. - SaviPfis Account.,. 


* r 1 

—.. huipber 18669 













... 












i 



. ... .. 








.-. * 

....12360 

„22._. 


District or Columbia, to wit: 


I. Halt-La.--C^.-Qar,ty...Bacaaatxix-oX.. tha__£Atatft 


of ““.r.r.ss.r-r.nr.s.i . f \AV —. 

I 

..tha..Dlatxi c.t a.-—--.--- 


-••witte of 


do wlemnij ivec that the fongeiog aebulukHt trao ioa perfect uveatoiyof s9the> Monet belong¬ 
ing to the deceased, ud of all the Debts due the said deceased, which hare come to MT _ 


hands or knowledge and that_I_will well and truly charge . Bjraalf_with 

all money and all and every such debt or debts aa shall hereafter oome to ..knowledge or 


possession. 


ZLUb-i 

&dhLb 


r/iv 

•\\ l - Swenrto and subscribed befamne this day of_... A. DtUwijf 


-L/.__ 

_ (La. 


. O--T 
V \ 

'j *- 


% •, 
> * 


r a. J 



(.Endorsement: 


Amended Inventory or Money end Debts due to 
Deceased* (#12,360.92). Filed May 11, 1934* 
Theodore Cogswell, Register of Tills, D. C., 
Cleric of Probate court) 


li 




























The President or the United States to . 




and_ 


.Edjfixi ...., Greeting: 


llnotD poll. That in confidence of your prudonaa and fidelity, you are by these presents appointed 


and invested with power and authority, jointly to appraise the goods, chattels, and personal estate of 

.. | .. 

late of the District of Columbia, deceased, so far as tjjshall come to your sjght and knowledge, each 

of you having first taken the oath (o i affuma t iro) hereto annexed, a certificate ^hereof you arc to return, 


under your hands and seals. You will also make and certify a schedule of the 


said goods, chattels, and 


personal estate by you appraisod, in which you are to set down in a column oj^dumns opposite to each 
article, the value thereof, in aollarsajid cents, and deliver the same to the 

yuz ZOL 

to be returned to him a* a part of his inventory of the raid estate. 

Witness, the Honorable Wu.Tfctt-ty |HHrirtYor^*hinf Justice 



i 




- - is' 

s ; r 


» 


Attest: 


of said Court, this_. Z -day of 

D. 19‘J 

mT. 



. • He/jisUr of Willn for the District of Columbia, 

Clerk I oj tlte Probate Court. 

District or Columbia, b> wit: • 

Vi ' do .swear (suhlfllhJjf, itiBul'llTt uiidAiulPalliJ'lli) that *vo will well anji truly, wdikout partiality 


Or_pi/j wlice, value and appraise the goods, chattels, and per^ual estate of 


SJ&4L C tSsy 


si/ 



, deceased, so fur as the saiuo shall come to 

our .'icrht and knowledge, and will, in all/^spects, perform our duty us appraisers to the host of our skill 

/ 

and judgment. So help us God. *" 







and subscribed this.. 

March ..a. d. io33 

J G 4 £ f ~ 

S De puty Register oj II 

dL/ 

t yi $ O'(^ . 


.second. 


.. day of 



(strict of Columbia , 

Clerk oj the Probate Court. 
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—. No. .44*190...., Administratioi 

Deceased. 


In execution of the foregoing warrant, issued out of the Supreme Court of the District of Columbia 


to us directed, and in pursuance of the oath by us taken and subscribed thereunder, we proceeded, after du< 


notice to— Nacttif ..C.*_..Casey. 


., part_y._in interest,! 


on the. .2nd.. ..day of. M&££h .. A. D. 1933 , and from day to day thereafter. 


in the presence of....the above* nan pd_ 


the.....Exec».tr.ix. xxwc 


pcxx.aBBi gto nttat.The Kenesaw. Apts..,..Nat *1. .**etro. .Bank.. 


ami. Register of.. Wi.ll.SL. 


to appraise, in dollars and cents, and item by item, tho goods, chattels, ami personul estato of the said 


.Frank. Ca.sey .. deceased, excepting money and debts duo 


to said decedent; after which we delivered to.r-&lph.- A*.-.RlcJket»tS.,- . atty,. for. 


the said.. HX££U.tXlX.a schedule of the <aid appraisement, the totals of the same being— 

Household effects, - - . - - $.l.v.Q.r.QP. 


Jewelry, 


Stocks, 


31,104.39 


Bonds, 


Books, 


50. 30 


Automobiles, 


Stock and fixtures, - 



(Sndorsenent: Warrant to Appraisers and Return. Amount $31,284*38 

Issued December 20, 1932* Returned April 27, 1933* 
Filed April 27, 1933* Theodore Cogswell, Register 
of Wills, D* C., Cleric of probate Court}* 

13 
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We, The undersigned, appointed by the said Court to examine and appraise the personal estate 


•I 

late of . 


.FRASK CASEY. 

..the District , of. Columbia 


do hereby certify that the following schedule is a true and correct appraisement of said eetate in so 


far us it has come to our knowledge, a return of which we have made to tin) 
herewith: 

.. —--- — 


be Kenesaw 1 

ptf^No?^ ! chest of drawers and mirror 

Oak chiffonier 


Secretary 

Miscellaneous books 
Bookcase 


Library table 


deceased. 


Court of evou date 


40 

5 

40 

50 

25 

20 


00 

00 

00 

00 

00 

00 


A*OI -NT CAItltlKU KOHWAKD, 

• 1 - 

14 


$130 00 









Estate of -_-Pxanlt.-JC-a.sejC. 


Deceased. 



.44 ,.190...., 


10 I 

Administration! 


In execution of the foregoing warrant, issued out of the Supreme Court of the District of Columbia 
to us directed, and in pursuance of the oath by us tukcu and subscribed thereunder, we proceeded, aftor du« 
notice to.— N.e.'ttif. ~C.*_. .Casey.... . 


-...., purt...y._in interest, 

on the.J2nd....day of.£h.., A. D. 1953, and from day to day thereafter, 

in the presence of....the...abQyfe.named...... 

the.... .E7.ecu.tr.ix. ixxx... . 


pwex...xxxoti) cwxx«t The Kenesaw. Apts^.,..Iiat *1 .*etro. Bank. . p .. 

ami. . Register of.. Wills.. . .. . 

to appraise, in dollars and cents, and item by item, tho goods, chattels, and personal estate of the said 
. Frank-Caaey ..deceased, excepting money and debts duo 


to said decedent; after which we delivered to... Ralph..A..-.R1Cket»tS,..£or . ... 


the suhl.. BXfiCU.tr.iX.a schedule of the <aid appraisement, the totals of the same being— 


Household effects, 


$.13.Ctr.QP 


Jewelry, 

Stocks, 

Bonds, 

Books, 


31 , 104.39 

50. )0 


Automobiles, 

Stock and fixtures, - 


Total, 


$31,284.38 



[seal 

[seal 


Warrant to Appraisers and Rttum. Amount $31,284*38, 
Issued December 20, 1932* Returned April 27, 1933* 
Filed April 27, 1933. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court)* 

13 


(Sndorsenent: 








































11 

\\c, The undersized, appointed by the said Court to examine and appraise the personal estate 


FRAHK CASES 


late of . . 


..the District. of. Columbia 


deceased. 


. 

•'*> hereby <ertify that the following schedule is a true and correct appraisement of said estate in so 
far «s it has come :«» our knowledge. * return of which we have made to the Court of even date 


herewith: 


he Kenesaw 1 

partfnents. i . _ . ^ * . . . 

pt. No. 50 • chest of drawers and mirror 

I 

Oak chiffonier 

Secretary 

I 

j Miscellaneous books 
Bookcase 
Library table 


40 00 

5 00 

40 00 

50 00 


25 00 


20 00 


A SOI NT CAItl(lhl) KOKWAKD, 


5130 00 


14 
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» 

Korm S o. 59 


.ional 

•ropolitan Cert, No, 914 for 250 shares, 

;k Capital Stock, 

The Lost Creek Mining Company. 
Par $1* 

Appraised at no market value. 


$ 

ISO 


00 


The 

ister of 
Is 


Cert. No. 229 for 100 

v ” 266 " 138-35/100 

298-35/100th shares 

Capital Stock. 

The Stone Straw Company. 

Par $100. 

Appraised at 100 
• 

Cert. No. 47 for 15 shares. 

Capital Stock. 

New Jersey Paper Tube Company. 

Par §100. 

Appraised at 50 


Cert. No. C 1779 for 5 shares, 
5^% Preferred Stock. 

Potomac Electric Power Company. 
Par $100. 

Appraised at 103-7/8 
P. 21343 


29,335 


750 


513 


00 


00 


33 


TOTAL 


4KNSBKXdB&y<y<xdCK 


4 «••«» 



15 


0k •»'» 






13 


Household effect*, 


$ 1301.00. 


Jewelry,. 
.1 Stocks*, 


Bonder, 


Books, 


Stock and fixtures, 
Automobile, 


31,104 .38 


50 00 


Tot Hi. 


* 31,284 38 


Witnkss our hands and seals this 27th .day of 


April 


STRICT OF COLUMBIA, to >cit: 


I, the undersigned* Nettle C. Casey, 
Executrix 

the estate of Frank Casey 
the District of Columbia 


A. D. h»:< 3 


I jtjiraiKtr. 


BXfiC 


, lute «•! 




*olentnly swear that the foregoing schedule is a true and perfect Inventory of the <Ula*K. CIiuMcL, 
t'ersonwl Estate of ^ni<l deceased, except money I»clongiiig to, and debts due, tin* id* a ccM«cd. iLt 
e come to my hands or posmitoion at the time of the making thereof, and tfiat what l».«tit 


i*. or shall herenftrr. come t«» my 


•ntorv of; that.X 


on whatsoever, and that if 


• my . hands or posM-ssion . X will return a t additional 
know of no concealment of any part of the <leccnM*d*» h\ any 

1 shall hereafter discover any eon>-eiii;.:«>.•(, ,.*■ i ai»v 


will aetpieint tite Court with tin - siitiii', 


(SEAL) 

(SEAL) 


TljdtJbiv b 


$worn to and suhserdx-d 1adore mo this 




v .?. 2 toa*fl . 

_®— Q 


. A. D. 193^ 


• t: l' 






(Endorsement: 


Inventory of tho Appraised Personal Estate* 
(#31,284.38). Filed May 11, 1933. Theodore 
Cogswell, Register of wills, D. C., Clerk of 
Probate Court). 
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17 Petition for Additional Inventory. 

The petition of Theodora Casey Topliffe, Margaret Platt 
Gray and James B. Platt, Jr., respectfully shows to this 
Honorable Court: 

1. That the said Theodora Casey Topliffe is a citizen of 
the United States and a resident of the District cjf Colum¬ 
bia ; that said Margaret Platt Gray is a citizen of the United 
States and a resident of the State of Massachusetts: that 
the said James B. Platt, Jr., is a citizen of the United 
States and a resident of the State of Maryland; that peti¬ 
tioners are adults and bring this petition in their own 
rights. 

2. That Frank Casey, late a citizen of the United States 
and a resident of the District of Columbia, died in said Dis¬ 
trict on the 7th day of September, 1932, leaving a last will 
and testament dated September 9, 1927, which Shas been 
duly admitted to probate and record in this cause, which 
is hereby referred to and prayed to be read as a part 
hereof. 

3. That your petitioner, Theodora Casey Topliffe, is the 
sister of the said decedent, and is the person named as 
Theodore Casey Topliffe in said will, and your petitioners 

Margaret Platt Gray and James B. Platt, Jr., are 

18 children of James B. Platt, of Baltimore, Maryland, 
and each of petitioners is designated a beneficiary of 

said estate in Item I of said will, which provides that in 
the event the testator’s wife, Nettie C. Casey, and his sis¬ 
ter, Theodora Casey Topliffe, one of the petitioners herein, 
or either of them survived testator he devised and be¬ 
queathed his entire estate, real, personal and mixed, of 
which he died seized or in anywise entitled, untcj the Na¬ 
tional Metropolitan Bank, of Washington, D. C.,j as trus¬ 
tee, in trust, among other things, to collect, receive, hold 
and to invest, reinvest and change the investments of said 
estate or any part thereof in the absolute discretiqn of said 
trustee, except as otherwise limited as to the capital stock 
of The Stone Straw Company and of Stoneheart Company 
as set forth in said will, and in trust, further, to collect and 
receive all rents, profits and income as the same shall accrue 
upon said estate and to pay over the net amount of said 
income quarterly or oftener to the said Nettie C. Casey, if 
and as long as she shall continue to survive said testator, 

2—6399a 
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and, upon the death of said Nettie C. Casey, to pay over 
said net income to your petitioner, Theodora Casey Top¬ 
liffe, if and as long as she shall survive said Nettie C. 
Casey, and upon this further trust, upon the death of the 
last survivor as between said Nettie C. Casey and said 
Theodora Casey Topi iff e, to pay over the entire balance of 
said trust estate then in the hands of said trustee, in fee 
simple, to the children then living of Landra B. Platt, of 
Washington, D. C., and of James B. Platt, of Baltimore, 
Maryland, in equal portions, share and share alike. That 
the said Nettie C. Casey is still living. That said Landra B. 
Platt has one child, a daughter, Jane Esther Platt, who is 
an infant born March 6, 1916, and a resident of Chevy 
Chase, Maryland, where she lives with her father. That 
said James B. Platt has no children other than those 
19 who are petitioners. Your petitioners are advised and 
believe and therefore aver that your petitioner, Theo¬ 
dora Casey Topliffe, has a contingent interest in the income 
of said estate for and during her life, and that each of vour 
petitioners, Margaret Platt Gray and James B. Platt, Jr., 
has a contingent interest in fee simple in the corpus of said 
estate, and that each of said petitioners is therefore entitled 
to bring this suit. 

4. That Nettie C. Casey, the widow of said decedent, was 
appointed executrix under said will of the said Frank Casey 
on the 17th day of December, 1932, and qualified as such 
executrix on the 20th day of December, 1932, by the giving 
of an undertaking in the penalty of Forty-five Thousand 
Dollars ($45,000) as required by this Court. 

5. That in her petition, filed November 17, 1932, in this 
cause, asking that said will be admitted to probate and 
record and that she be appointed executrix thereunder, the 
said Nettie C. Casey sets forth the personal property be¬ 
longing to said estate as follows: 

Cash on deposit at the National Metropolitan 


Bank, checking account. $3,229.98 

Cash on deposit at the National Metropolitan 

Bank, savings account. 9,130.94 

Stocks, estimated value. 30,585.00 

Furniture, estimated value. 500.00 


Total.$43,445.92 
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And the said Nettie C. Casev further sets forth that she, 
“Petitioner, has in her possession certain securities which 
were the subject of a complete and valid gift inter vivos 
from the said decedent unto her'’, but does not set forth 
what such securities are or at what time or times she re¬ 
ceived them bv wav of gift from decedent. 

i V O 

6. That the said Nettie C. Casey, executrix as 
20 aforesaid, filed in this cause on the 4th day of April, 
1933, under oath, an inventory purporting to be a 
true inventory of all moneys and credits due the said de¬ 
ceased, showing the following items only: 

Cash on deposit at National Metropolitan Bank, 

checking account. $702.13 

Cash on deposit at National Metropolitan Bank, 
savings account number 18669. 11,350.25 

Total 

7. That the said Nettie C. Casey, as executrix as afore¬ 
said, filed in this cause on the 11th day of May, 1933, an 
inventory of personal property, to which she ijiade oath 
that it was a true and perfect inventory of the gbods, chat¬ 
tels, and personal estate of said deceased, except money 
belonging to and debts due the deceased, that fyave come 
into her hands and possession at the time of ttye making 
thereof, May 8, 1933, and that she knows of no concealment 
of any part of the deceased’s estate by any person what¬ 
soever; that said inventory contains only the following 
items at the respective appraised values placed ^hereon by 
Messrs. C. J. James and Edwin F. Marques, duly appointed 
by the Court to appraise said estate, namely: 

At the Kenesaw Apartments, Apt. 50 : 

High chest of drawers and mirror 

Oak chiffonier. 

Secretary. 

Miscellaneous books. 

Book case. 

Library table. 

I $180.00 


$ 40.00 
5.00 
40.00 
50.00 
25.00 
20.00 
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21 At National Metropolitan Bank: 

Cert. No. 914 for 250 shares capital stock, 
The Lost Creek Mining Co., par $1.00, 
appraised at no market value. 

Cert. No. 229 for 100 and Cert. No. 226 for 
198 35/100 shares, total 298 35/100 shares 
capital stock The Stone Straw Company, 


par $100 appraised at $100.. $29,835.00 

Cert. No. 47 for 15 shares capital stock New 
Jersey Paper Tube Co., par $100, ap¬ 
praised at $50 .. 750.00 


At the Register of Wills: 

Cert. No. C1779 for 5 Shares 5%% preferred 
stock, Potomac Electric Power Company, 


par $100 appraised at $103% . 519.38 

Total . $31,284.38 


8. Your petitioners, upon information and belief, aver 
that the said Frank Casey, at the time of his death, owned, 
in addition to the property included by said Nettie C. Casey 
in her inventories, as above set out, bonds of respective 
obligors and in respective face amounts as follows: 


Obligor. Face value. 

Federal Land Bank . $3,000.00 

City of Copenhagen. 5,000.00 

City of Lansing . 5,000.00 

City of San Francisco, Water Bonds. 4,000.00 

Texas Corp. (Comm.) . 5,000.00 

E. W. Scripps (Detroit) .. 5,000.00 

State of West Virginia. 15,000.00 

State of West Virginia. 5,000.00 

City of Detroit . 3,000.00 

Commonwealth Edison . 5,000.00 

22 City of Milwaukee . 5,000.00 

State of Tennessee . 20,000.00 

Consolidated Gas and Elec. 5,000.00 

City of Baltimore . 10,000.00 

City of Erie, Pa. 5,000.00 

Washington Suburban Railway . 3,000.00 

City and County of San Francisco. 5,000.00 
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Obligor. | Face value. 

New South Wales . i 5,000.00 

City of Cincinnati . 5,000.00 

Montgomery County, Md. 2,000.00 

Western Electric . 5,000.00 

State of Illinois ... 5,000.00 

City of Portsmouth, Va. 4,000.00 

U. S. Liberties, 1st 3% . 35,000.00 

City of Minneapolis . 5,000.00 

City of Portland.• •. 5,000.00 

City of St. Louis. 5,000.00 

City of Knoxville • •. 5,000.00 

City of Newark .. 3,000.00 

City of New York . 5,000.00 

Indian Springs Golf Club. I 100.00 

—i — 

Total ..$i97,100.00 


I 

That in addition to the foregoing, the said Frank iCasey, at 
the time of his death, was the owner of a promissory note 
or notes secured by a deed of trust or mortgage upon real 
estate, which produced income to the said Frank Casey, 
but your petitioners are not informed as to the amount or 
value or other description thereof. These petitioners have 
no means of knowing the descriptions and amounts 
23 of any other securities or other assets which may 
have belonged to the said Frank Casey a^id which 
may be claimed by the said Nettie C. Casey to hav(t been the 
subject of gift inter vivos to her from said decedent, nor 
the time or times of such alleged gift or gifts, whereas the 
said Nettie C. Casey, as self-alleged donee, can furnish full 
and complete information thereof. 

9. Petitioner denies that the said Frank Casey at any 
time made any valid gift to the said Nettie C. Casey of any 
of his securities or other property of any kind, and particu¬ 
larly denies any valid gift of the securities mentioned in 
paragraph 8 hereof, and alleges that all securities and other 
property of every kind claimed by the said Nettie C. Casey 
to have been the subject of gift inter vivos froip said de¬ 
cedent to her belong to and constitute a part of the estate 
of said decedent; that, continuously from the tidies when 
he owned the securities mentioned in paragraph Numbered 
eight hereof to the time of his death the said Fra^ik Casey 
was mentally incompetent to make a valid gift; that al- 
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though such securities and/or other property claimed by 
the said Nettie C. Casey to have been the subject of gift 
inter vivos from said decedent belong to and should have 
been returned by the said Frank Casey in the inventory 
filed by her in this cause, yet the said Nettie C. Casey failed 
and neglected to include the same or any part thereof in 
her said inventory, and still fails and neglects and refuses 
to include the same or any part thereof in her said inven¬ 
tory, but conceals and retains the same in her possession, 
in violation of her duties in the premises and to the loss 
and injury of said estate; that the inventories filed by the 
said Nettie C. Casey, as executrix herein, do not fully and 
completely show the amount of the personal property of 
the testator which came into the hands of the said 
24 Nettie C. Casey, executrix as aforesaid, in that they 
do not show the securities set forth in paragraph 
numbered 8 hereof and/or other property claimed by her 
to have been the subject of gift inter vivos from decedent 
to her. 

Wherefore, the premises considered, your petitioners 
pray: 

1. That the said Nettie C. Casey be required to answer 
and disclose on oath all the securities and/or other personal 
property of every kind whatsoever claimed by her to have 
been the subject of gift inter vivos from the said decedent 
to her, the description and present location of the same, 
the date or dates upon which said alleged gift or gifts are 
claimed to have been made, the character and extent of all 
items of personal property claimed by way of gift from 
decedent heretofore sold, given away or otherwise disposed 
of by the said Nettie C. Casey and the price, if any, received 
therefrom and the names of the persons to whom they have 
been sold or given. 

2. That the said Nettie C. Casey, the executrix herein be 
required to return herein an additional inventory, including 
therein all personal property of every kind owned by said 
Frank Casey at the time of his death and, especially, all 
the securities designated in paragraph numbered 8 of this 
petition, and/or all other personal property of every kind 
whatsoever claimed by the said Nettie C. Casev to have been 
the subject of gift inter vivos from the said decedent to 
her subsequent to December, 1928. 
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3. That a rule be issued against the said Nettie C. 
Casey, executrix herein, requiring her to show cause by a 
day certain, to be fixed by this Court, why the prayers of 
this petition should not be granted. 

25 4. That the court provide by reference t<^ a master 
or auditor or hearing in open court or oth<irwise for 

a plenary and full inquiry into the matters and things set 
forth herein, to the end that the executrix be required to 
make and return an inventory to comprehend the assets 
omitted from her inventory heretofore filed. 

5. That the petitioners may have such other aijd : further 
relief as the exigencies of this petition may require and 
to the Court may seem just and proper. 

THEODORA CASEY TOPLIFFE. 
MARGARET PLATT GRAY. 

JAMES B. PLATT, Jr. 

PAUL E. LESH, 

DION S. BIRNEY, 

1422 F Street N. W., 

Attorneys for Petitioners. 

District of Columbia, ss : 

Theodora Casey Topliffe, being first duly sworn, on oath, 
deposes and says that she has read the foregoing petition 
by her subscribed, that she knows the contents thereof and 
verily believes the same to be true. 

THEODORA CASEY TOPLIFFE. 

j 

Subscribed and sworn to before me this 31st day of May, 
1933. 

[seal.] R. S. HARRINGTbN, 

Notary Public for the District of Columbia. 

26 State of Massachusetts, 

County of Norfolk, ss: 

Margaret Platt Gray, being first duly sworn, on oath, de¬ 
poses and says that she has read the foregoing petition by 
her subscribed, that she knows the contents thereof and 
verily believes the same to be true. 

MARGARET PLATT) GRAY. 
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Subscribed and sworn to before me this 23rd dav of May, 
1933. 

[seal.] ELMER C. CAPPERS, 

Notary Public for the State 
of Massachusetts, County of -. 

27 Memoranda. 

1933. 

June 5.—Rule to Show Cause issued as prayed. 

June 5.—Rule returned, served personally. 

June 9.—Order continuing* Rule to June 23, 1933. 

June 23.—Order continuing Rule to June 27, 1933. 

June 27.—Order continuing Rule to June 28, 1933. 

State of Maryland, 

City of Baltimore, ss: 

James B. Platt, Jr., being first duly sworn, on oath, de¬ 
poses and says that he has read the foregoing petition by 
him subscribed, that he knows the contents thereof and 
verilv believes the same to be true. 

JAMES B. PLATT, Jr. 

Subscribed and sworn to before me this 27th dav of May, 
1933. 

[seal.] ELSIE M. STAULY, 

Notary Public for the State of Maryland, 

City of Baltimore. 

(Endorsement:) Petition for Additional Inventory. 
Filed June 1, 1933. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

28 Petition of Trustee for Additional Inventory. 

The petition of the National Metropolitan Bank respect¬ 
fully shows to the Court: 

1. That it is a corporation existing under the National 
Banking Laws of the United States and conducts its busi¬ 
ness in the City of Washington, District of Columbia, and is 
authorized by law to act as testamentary trustee therein, 
and brings this petition as Trustee under the will of Frank 
Casey, deceased. 
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2. That in and by the last will and testament of said 
Frank Casey, dated September 9, 1927, and heretofore 
duly admitted to probate and record herein, all <^f his es¬ 
tate, real, personal and mixed, was devised and bequeathed 
unto the petitioner as Trustee, in the event the testator’s 
wife, Nettie C. Casey, and his sister, Theodora C^sey Top¬ 
liffe, or either of them, survive the testator. Said testator’s 
wife and sister both survive testator. The trust created 
by the said will, as more fully appears from the will itself 
as the same is of record herein, is to endure during* the 

lifetime of the said Nettie C. Casey and Theodora 

29 Casey Topliffe and the lifetime of their survivor. 
Theodora Casey Topliffe, Margaret Platt Gray and 

James B. Platt, Jr., who heretofore on June 1, 1933, filed 
their petition herein, are beneficiaries of the said trust. 

3. The petitioner, on information and belief, avers with 
like effect as though set out at large herein all of the aver¬ 
ments of said petition of Theodora Casey Topliffe and 
others, filed June 1, 1933, and this petitioner joins in the 
prayers thereof. 

4. Petitioner further avers that it is advised that the 
answer filed herein June 21, 1933, to the Rule to Show 
Cause, issued on said petition June 1, 1933, is insufficient 
in that the said answer fails to disclose: 

(a) The dates when said executrix claims the testator 
made gifts to her of the securities mentioned in the said 
answer; 

(b) The dates when said executrix claims the testator 
made gifts to her of the securities from the proceeds of 
sale of which said executrix purchased the other Securities 
mentioned in the said answer; 

(c) What securities said executrix claims were given 
her by the testator from the proceeds of sale of which 
she bought securities mentioned in said answ T er; 

(d) The amounts and other descriptive data sufficient 
to identify the securities mentioned and imperfectly 

30 described in schedule A annexed to said answer; 

(e) Whether the executrix claims that the testa¬ 
tor made a gift to her of the securities described in para¬ 
graph 8 of the petition other than those which she now 
admits she holds; 
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(f) Whether the executrix has in her possession cash 
or securities purchased by her with cash claimed to have 
been given her by said testator; and 

(g) "Whether the said executrix has sold, given away, 
or otherwise disposed of anv property claimed bv her bv 
way of gift from the said testator, and if so what property 
has been so disposed of. 

5. Petitioner further represents to the Court that the 

securities listed in paragraph 8 of the petition as having 

been owned bv the said decedent and not included in the 

* 

inventory were of the face value of $197,100.00, and the 
matter for determination herein is whether securities of 
approximately that value should be included in the inven¬ 
tory of the said executrix in addition to what is already 
there returned as constituting the estate of said decedent* 
Petitioner, therefore, respectfully suggests to the Court 
that the undertaking of the executrix should be increased 
by an amount approximating $200,000.00. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That the prayers of the petition of Theodora Casey 
Topliffe and others, filed June 1, 1933, be granted. 

2. That an order be entered herein increasing the 
31 maximum liability of the undertaking required of 
Nettie C. Casev as executrix herein. 

3. That the said Nettie C. Casey, executrix, be required 
to answer and disclose under oath the information sought 
by the said petition filed June 1, 1933, and in so doing to 
answer in those particulars set forth in paragraph 4 hereof. 

4. That the petitioner may have such other and further 
relief as the nature of the case may require and to this 
Honorable Court may seem fit. 

THE NATIONAL METROPOLITAN 
BANK, 

By ADOLPH A. HOEHLING, 

Vice President . 

PAUL E. LESH, 

DION S. BIRNEY, 

1422 F. Street N. IF., 

Attorneys for Petitioner . 
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District of Columbia, ss: 

Adolph A. Hoehling, being first duly sworn, on oath, de¬ 
poses and says that he is vice-president of National Metro¬ 
politan Bank, of Washington, D. C., petitioner in the fore¬ 
going annexed petition by it subscribed, and is duly quali¬ 
fied and authorized to execute said petition on behalf of 
said petitioner; that he has read the said petition and 
knows the contents thereof and verilv believes the! same to 
be true. 

ADOLPH A. HOEHLING. 

j 

Subscribed and sworn to before me this 27th dav|of June, 
1933. 

[seal.] WM. G. WINSTEAD, 

Notary Public. D. C. 

(Endorsement:) Petition of Trustee for Additional In¬ 
ventory. Filed June 27, 1933. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court. 

32 Memoranda. 

1933. 

June 28.—Order continuing Rule to July 6, 1933. 

July 6.—Order continuing Rule to July 7, 1933. 

33 Order Overruling Motion to Dismiss and Requiring 

Answer. 

This cause came on to be heard on the petition of Theo¬ 
dora Casey Topliffe et ah, the petition of National Metro¬ 
politan Bank, trustee, the rule to show cause, and the 
answers of Nettie C. Casey, executrix thereto,| and the 
motions of said Nettie C. Casey to dismiss said petitions, 
and was argued by counsel, and upon consideration thereof 
it is by the court this 14tli day of July, 1933, ordered: 

i 

(1) That the said motions to dismiss said petitions be 

and they are hereby overruled; ! 

(2) That Nettie C. Casey be required to answer said 
petitions under oath, and to disclose to the best of her 
ability the times when the gifts she claims in her answers 
were made to her; 

(3) That said Nettie C. Casey be and she is ljereby re¬ 
quired to file an additional undertaking as executrix in 
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the amount of $175,000, making the aggregate amount of 
undertaking required of her pending the disposition of the 
issue arising on said petitions the sum of $220,000, and to 
have allowance in her accounts for the premium therefor. 

1 JAMES M. PROCTOR, 

Justice. 

(Endorsement:) Order overruling Motion to Dismiss, 
etc. Filed July 14, 1933. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

34 Exceptions to Order Overruling Motion to Dismiss 

and Requiring Ansiver , Signed July 14,1933. 

Now comes Nettie C. Casev, by her attornevs, Rossa F. 
Downing and Ralph A. Ricketts, and hereby notes excep¬ 
tion to the “ Order Overruling Motion to Dismiss and Re¬ 
quiring Answer,” signed on the 14th day of July, 1933, 
and for the following reasons: 

1. As to paragraph designated No. 1 in said Order, that 
the probate division of the Supreme Court of the District 
of Columbia is without jurisdiction to try the issues sought 
to be tendered in the above entitled cause. 

2. As to paragraph designated No. 2 of the Order, that 
the probate division of the Supreme Court of the District 
of Columbia is without jurisdiction; that the disclosures, 
or discovery, ordered to be made thereby are violative of 
Sections 1064, 1068 and 1069 of the Code of Laws for the 
District of Columbia; that the discovery sought is no part 
of petitioners’ case and relates solely to respondent’s case, 
and that it requires respondent to disclose her case without 
justification or warrant of law. 

3. As to paragraph designated No. 3 in said Order, that 
the probate division of the Supreme Court of the District 
of Columbia is without jurisdiction to require the filing of 
an additional undertaking by the executrix in the sum of 

One Hundred Seventy-five Thousand Dollars, or any 

35 other amount, upon the proceedings as framed in 
the above entitled cause; that the requirement of an 

additional undertaking is unnecessarily oppressive upon 
the executrix, and that the same is not justified by any 
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rule of court, or statute, nor by the laws and decisions in 
force in the District of Columbia. I 

ROSSA F. DOWNING)-, 
RALPH A. RICKETTS, 

620 Woodward Building, 
Attorneys for Respondent. 

The foregoing exceptions were taken to the Order of 
Court in the above entitled cause passed on the 14jh day of 
July, 1933, in open court at the time of the signing thereof. 

JAMES M. PROCTOR, 

Justice. 


(Endorsement:) Exceptions to Order Overrulinj 
to Dismiss and Requiring Answer, Signed July 
Filed July 14, 1933. Theodore Cogswell, Register 
D. C., Clerk of Probate Court. 


g Motion 
14, 1933. 
of Wills, 
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Memorandum. 


1933, July 25.—Additional Undertaking of pJettie C. 
Casey, Executrix, approved. ($175,000.) 

37 Answer in Compliance with Order of July 14, 1933. 

Now comes Nettie C. Casey, and in compliance with the 
Order of this Court passed on the 14th day of July, 1933, 
respectfully states as follows: 

That her husband, Frank Casey, deceased, was first 
taken very ill in December, 1928, and that some time in the 
fall of 1929 he made a gift to her of all negotiable securi¬ 
ties then in his possession. It is impossible fcfr this re¬ 
spondent to state at this time what those securities were. 
Subsequently, on the advice of her brokers, practically all 
of these securities were sold on account of depreciation, 

and the monev reinvested in the securities whibh are set 

* 

out in Schedule B filed with the answer to the petition of 
the Metropolitan National Bank in this cause. 

The Liberty Bonds mentioned in Schedule B were given 
to respondent some time between June, 1931, and the fall 
of 1931. 

The foregoing statements are to the best of respondent’s 
ability and recollection. 

NETTIE C. CASEY. 
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I solemnly swear that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
matters and tilings therein stated of mv own knowledge 
are true, and those stated upon information and belief 
I believe to be true. 

NETTIE C. CASEY. 

Subscribed and sworn to before me this 31st dav of Julv, 
1933. 

[seal.] CLARA B. STOWELL, 

Notary Public, 1). C. 

RALPH A. RICKETTS, 

ROSSA F. DOWNING, 

Attorneys for Respondent . 

620 Woodward Building. 

(Endorsement:) Answer in compliance with Order of 
July 14, 1933. Filed August 16, 1933. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

38 Motion for Leave to Amend Answer of Nettie C. 

Casey Filed in Compliance with the Order of This 
Court on the 14 th Day of July, 1933. 

Now comes Nettie C. Casey, by her attorneys, Ralph A. 
Ricketts eind Rossa F. Downing, and moves the court for 
leave to file an amended answer in lieu of the answer filed 
August 14, 1933, in compliance with the order of this Court 
passed oii the 14tli day of July, 1933, for the reasons set 
forth in the annexed affidavit. A copy of the proposed 
amendment is annexed hereto. Said Nettie C. Casev re- 
serves all exceptions heretofore made to the Order of July 
14, 1933, and shall not be considered as waiving said ex¬ 
ceptions bv filing this amended answer. 

RALPH A. RICKETTS, 

215 Transportation Building, 
ROSSA F. DOWNING, 

620 Woodward Building, 
Attorneys for Nettie C. Casey. 

39 Affidavit. 

Ralph A. Ricketts, being duly sworn, deposes and says 
that he is one of the counsel for Nettie C. Casey, respondent 
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in the above entitled cause, and that he prepared the 
answer of Nettie C. Casev filed herein on the 14th dav of 

V I * 

August, 1933, in compliance with the order of this court of 
July 14,1933. At the time affiant prepared the answer filed 
on August 14, 1933, the information upon which he acted 
was the result of oral conversations had with Njettie C. 
Casey, and at that time affiant was unable to investigate 
any records of transactions between respondent ^ind her 
deceased husband involving the securities mentioned in 
Schedule B. Since then he has caused examination to be 
made of such records and papers which are extent, and 
he is now of the opinion that the dates mentioned in the 
answer of August 14, 1933, were based upon a misappre¬ 
hension. Affiant now believes that the times and dates set 
forth in the annexed proposed amended answer of re¬ 
spondent are approximately correct. In the natuie of this 
case, and respondent’s defence, there is little written evi¬ 
dence of these gifts, and the transactions took place almost 
entirely between the husband and wife, and the proof must 
be largely circumstantial. For these reasons affiant be¬ 
lieves that the motion should and will be granted.) 

RALPH A. RICKETTS. 

I 

I 

Subscribed and sworn to before me this 31 day of 
October, 1933. 

[seal.] S. A. GENTRY, 

Notary Publii, D. C. 

I 

40 Messrs. Paul E. Lesh and Dion S. Birney, 

1422 F Street, N. W., 

Attorneys for Theodora Casey Topliffe 
et al,. 

Washington, D. C.: 

Please take notice that the points to be submitted in 
support of this motion, and the authorities intended to 
be used are attached hereto. The rules of court require 
that if you oppose the granting of the above motion, you, 
or your counsel, shall within five days from the date of 
service of a copy of this motion upon you, or such further 
time as the court may grant, or as the parties tb this suit 
may agree upon, file in reply with the clerk of paid court 

I 

I 

I 

: 
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a statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for Nettie C. 
Casey. 

RALPH A. RICKETTS, 

215 Transportation Building, 
ROSSA F. DOWNING, 

620 Woodivard Building, 
Attorneys for Nettie C. Casey. 

Service of a copy of the above motion, notice, points and 
authorities, and answer acknowledged this 30th day of 
October, 1933. 

PAUL E. LESH, 

Attorneys for Theodora Casey Topliffe ef al. 

(Endorsement:) Motion for leave to amend answer of 
Nettie C. Casey. Filed Oct. 31, 1933. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

41 It is hereby stipulated and agreed that the time 
within which plaintiffs may, if so advised, file state¬ 
ments of points and authorities in opposition to respond¬ 
ent’s motion for leave to amend her answer filed in com¬ 
pliance with the order of July 14, 1933, is hereby extended 
to and including November 11, 1933. 

PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Plaintiffs. 

R. F. DOWNING, 
Attorney for Nettie C. Casey. 

(Endorsement:) Stipulation. Filed Nov. 8,1933. Tlieo- 
dorse Cogswell, Register of Wills. D. C., Clerk of Probate 
Court. 

42 To Ralph A. Ricketts, Esq., 

215 Transportation Building, and 
Rossa F. Downing, Esq., 

620 Woodward Building, 

Attorneys for Nettie C. Casey.- 

Please take notice that we are filing the attached motion 
for leave to amend petitions and for framing of issues to¬ 
gether with points and authorities in support thereof, and 
that if you oppose the granting of said motion the rules 
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require that you shall within five days from the date of 
service hereof on vou file with the Clerk a statement of 
points and authorities relied upon and serve a copy thereof 
on the undersigned counsel for the moving party. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for Petitioners, 

Theodora Casey Topliffe et al., 
National Metropolitan Bank, Trustee. 

Service of the above notice, motion and points and au¬ 
thorities in support thereof, and copies, are acknowledged 
this 15 day of November, 1933. 

R. F. DOWNING, 
Attorney for Nettie C.Casey. 

i 

I 

43 Motion for Leave to Amend Petitions and for 

Framing of Issues. 

Come now Theodora Casey Topliffe, Margaret Platt 
Gray, James B. Platt, Jr., and National Metropolitan Bank, 
Trustee, by their attornevs, and move the Court for leave to 
amend their petitions filed herein June 1,1933, and June 27, 
1933, respectively, and for an order framing issues on said 
petitions as amended and answers, and for grounds of this 
motion respectfully show to the Court: 

1. The executrix, Nettie C. Casey, in her petition for pro¬ 
bate and in sundry answers filed by her herein, h^s alleged 
gifts from the decedent to her, at various times; changed 
with regard to time and subject matter, in her successive 
pleadings. By amended answer, leave to file whish is now 
sought by her pending motion, she for the first time alleges 
a gift to her at as early a date as December 31, 1^28. Peti¬ 
tioners having heretofore denied the making of any gifts 
generally, and having heretofore alleged mental incom¬ 
petence to make the gifts alleged, desire now to allege undue 
influence as against said gifts. 

2. The answers already filed by the executrist substan¬ 
tially deny undue influence (see end of first sentence para¬ 
graph 9 of answer to rule filed June 21, 1933), though such 
undue influence has not heretofore been expressly alleged. 

3—6399a. 
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3. The utmost liberality in the matter of amendments has 

m/ 

been permitted to the executrix, Nettie C. Casey, the 

44 substituted answer now proposed to be filed being 
the fourth answer tendered by her, and petitioners 

consider it reasonable that the framing of issues should be 
no longer delayed for further pleadings. 

Attached to the ‘ 4 Points 7 ’ in opposition to the motion of 
Nettie C. Casey, executrix, for leave to file amended answer 
are (1) the amendment to the petition of Theodore Casey 
Topliffe et al., which this motion seeks leave to file; (2) the 
order granting leave to file the same which these petitioners 
desire entered; (3) the order framing issues which these 
petitioners desire entered; which papers are prayed to be 
read and considered as a part of this motion and are not 
here repeated to save duplication in this record. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for Petitioners, Theodora 
Casey Topliffe et al., National 
Metropolitan Bank, Trustee. 

45 Points and Authorities in Support of Motion for 

Leave to Amend Petitions and to Frame Issues. 

The Court is respectfully referred to the points in opposi¬ 
tion to the motion of Nettie C. Casey, executrix, for leave to 
amend, filed herewith, which contains the identical points 
to be made in support of this motion, and which refers to 
this motion. 

DION S. BIRNEY, 

PAUL E. LESH, 

Attorneys for Petitioners, Theodora 
Casey Topliffe et al., National 
Metropolitan Bank, Trustee. 

(Endorsement:) Motion for leave to amend petitions and 
for framing issues. Filed Nov. 15, 1933. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court. 

46 Order Granting Leave to Amend . 

Upon consideration of the motion of Nettie C. Casey filed 
herein October 30, 1933, for leave to file an amended an¬ 
swer, and the motion of petitioners Theodora Casey Top- 



ST. C. CASEY VS. T. C. TOPLIFFE. 


33 


liffe and others and National Metropolitan Bank, trustee, 
for leave to amend their petitions, it is by the Court this 
27th day of Nov., 1933. 

Ordered that Theodora Casey Topliffe and others be and 
they are hereby granted leave to file an amendment (to their 
petition filed June 1, 1933, herein, in the form submitted 
with their application to that end, and that the petition of 
National Metropolitan Bank, filed June 27, 1933|, which 
adopted the averments of said petition of June 1, 1933, be 
considered as adopting the averments of said amendment 
as well; and that the several answers of Nettie Cj, Casey, 
executrix, heretofore filed and hereby permitted to jbe filed, 
be considered as applying to and traversing the averments 
of said amendment as well; and further 

Ordered that Nettie C. Casev be and she is hereby granted 

%i v O 

leave to file an amended answer in the form submitted with 
her aforesaid motion. 

F. D. LETTfe, 

Justice. 

(Endorsement:) Order Allowing Filing of Amendment 
to Petition. Filed Nov. 27, 1933. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court. 

47 Amendment to Petition Filed June 1,1933. 

Come now Theodora Casey Topliffe, Margaret Platt Gray 
and James B. Platt, Jr., by their attorneys, apd as an 
amendment to the petition for additional inventory filed 
herein by them June 1, 1933, that is to say, by way of addi¬ 
tion after the 9th paragraph thereof, respectfully show to 
the Court: j 

10. That in any transactions had by said Nettie! C. Casey 
with said Frank Casey on, to wit, December 31, 1928, and 
thereafter, claimed by said Nettie C. Casey to ^mount to 
gifts to her of all moneys and securities belonging to him, 
or substantially all of them, said Frank Casey’s will was 
overborne by undue influence exercised on him b^ her, and 
he was sick and enfeebled, physically and mentally, and 
without independent or disinterested advice, and) said Net¬ 
tie C. Casey was his agent and in confidential relation with 
him, and he was incapable of making to her a substantial 
gift under the circumstances aforesaid, aside front the ques- 
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t ion of liis mental capacity as the same would be measured 
in transactions involving considerations moving to him. 

DION S. BIRNEY, 

: PAUL E. LESH, 

Attorneys for Theodora Casey Topliffe et al. 

48 District of Columbia, ss: 

Dion S. Birnev, being first duly sworn, deposes and says 
that he is attorney for Theodora Casey Topliffe et al., the 
petitioners 1 2 named in the foregoing amendment to petition 
by him subscribed; that he knows the contents of said 
amendment, and that he verily believes the facts stated in 
the said amendment to be true. 

DION S. BIRNEY. 

Subscribed and sworn to before me, this 15th day of 
November, 1933. 

[seal] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

(Endorsement:) Amendment to Petition of June 1, 1933. 
Filed Nov. 27,1933. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

49 Amended Ansiver of Nettie C. Casey in Compliance 

With Order of July 14,1933. 

Leave of the court being first had and obtained, now 
comes Nettie C. Casey, and for an amended and substituted 
answer in compliance with the order of this Court of July 
14, 1933, respectfully states as follows: 

1. On, to wit, the 31st day of December, 1928, Frank 
Casey, deceased, transferred to her all moneys and secur¬ 
ities belonging to him. Thereafter and from time to time 
until his death, he expressly, and by implication, ratified, 
approved, 1 confirmed and renewed the gift of all his secur¬ 
ities and monevs. 

V 

2. Specifically in or about, to wit, June 1931, he again 
expressly and unqualifiedly gave this respondent all secur¬ 
ities and moneys then belonging to him. 

NETTIE C. CASEY, 

Respondent. 
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i 

I solemnly swear that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the 
matters and things therein stated of my own knowledge are 
true, and those stated upon information and belief, jE believe 
to be true. 

NETTIE C. CASEt, 

j 1 2 3 4 * * 7 

Respondent. 


Subscribed and sworn to before me this 28th day of No¬ 
vember, 1933. 

[seal.] CLARA B. STOWEL^, 

Notary Public , D. C. 

(Endorsement:) Amended Answer of Nettie 0. Casey. 
Filed Nov. 28, 1933. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

50 Order Framing Issues. 

Upon motion of petitioners Theodora Casey Topliffe and 
others and petitioner National Metropolitan Bank, Trustee, 
and upon motion of respondent Nettie C. Casey, it is by the 
Court this 4th dav of Januarv, 1934, 

Ordered that the following issues, arising upon the peti¬ 
tions of said petitioners and the answers thereto of Nettie 
C. Casey, respondent to said petitions, be framed for trial 
by a jury: 

1. Did Frank Casey, on or about the 31st day oi Decem¬ 
ber, 1928, make gift to Nettie C. Casey of moneys and secur¬ 
ities belonging to him, and if so, of what? 

2. Did Frank Casey, in or about June, 1931, or at any 
time between December 31, 1928, and the time of his death, 
make gift to Nettie C. Casey of moneys and securi ties then 
belonging to him, and if so, of what ? 

3. Was Frank Casey at the times of said alleged gift or 
gifts, respectively, of sound and disposing mind and capa¬ 
ble of making a valid deed or contract? 

4. If gift or gifts were made as inquired about in 

51 the first and second issues, were such gifts procured 
by the exercise of undue influence over s^id Frank 

Casey by Nettie C. Casey or by anyone in her belialf ? 

And it is further ordered that the said issues be set for 
trial on the 1st day of February, 1934. 


I 




36 


N. C. CASEY YS. T. C. TOPLIFFE. 


And further, that this Court reserves jurisdiction to make 
such other and further orders as may be deemed right and 
proper for the disposition of the matters raised by the peti¬ 
tions and answers herein, after a determination of the four 
issues above set forth. 

1 F. W. LETTS, 

Justice 

(Endorsement:) Order Framing Issues. Filed Jan. 4, 
1934. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. 

52 Memorandum. 

1934, Feb. 26—Order continuing trial of issues until 
March 19, 1934. 

53 Stipulation of Counsel. 

It is hereby stipulated by all parties hereto, by their re¬ 
spective counsel, this 7th day of March, 1934, without con¬ 
cession by any party as to the materiality thereof and with 
the reservation of the right to object thereto is so advised, 
that the following facts are true: 

The New Jersey Paper Tube Company issued dividend 
checks to the order of Frank Casey of the numbers, dates 
and amounts shown below; that the checks numbered 8762, 
8804 and 8844 may be produced in evidence without proof 
of their authenticity, or of the signature of the drawer 
thereof, and that the other five checks shown on the list 
below were of identical tenor and effect except as to the 
difference in numbers, dates and amounts: 


Numbers. 

Dates. 

Amounts. 

8578 

May 1,1927 

$10,104.38 

8617 

Jan. 2,1928 

1,188.75 

8646 

Jan. 2,1928 

1,188.75 

8690 

Jan. 2,1929 

1,188.75 

8720 

Jan. 8,1929 

2,020.87 

8762 

Jan. 5,1930 

3,566.25 

8804 

Jan. 5,1931 

3,566.25 

8844 

Jan. 9,1932 

2,763.00 



$25,587.00 


And that after the death of Frank Casey, two additional 
dividend checks were similarly issued, payable to the Estate 
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of Frank Casey, and that the same may bej if ma¬ 
terial, introduced in evidence without proof (of their 
authenticity or the signature of the drawer, said 
checks being of the number, dates and amounts as follows: 


Numbers. 

Dates. 

Amounts. 

8882 

Jan. 5,1933 

$150.00 

8923 

Jan. 2,1934 

120.00 



$27|).00 


That said dividends were paid by said New Jerse|y Paper 
Tube Company in respect of the stock holdings of Frank 
Casey in said company, which during said periods were as 
follows: 

15 shares from a time prior to May 1, 1927, owned out- 
rig'ht; . j 

102% shares from a time prior to May 1 , 192jT, to his 
death, as life tenant; i 

34% shares from February 7, 1931, to his deatti, as life 
tenant. i 

RALPH A. RICKETTS, 

R. F. DOWNING, 

' i 

Attorneys for Nettie C. Casey. 
(Sgd.) PAUL E. LESH, 

(Sgd.) DION S. BIRNEY, 

Attorneys for Theodora Casey Topliffe et al., and\ 
Metropolitan Bank, Trustee, Petitioners. 


National 


i 

(Endorsement:) Stipulation of Counsel. Filecf April 9, 


1934. Theodore Cogswell, Register of Wills, D. 
of Probate Court. 


r r 

oo 


Motion for a New Trial. 


C., Clerk 


Now comes the plaintiff by her attorneys, Ralplt A. Rick¬ 
etts and Rossa F. Downing, and moves the court to grant 
a new trial in the above entitled cause for the {following 
reasons. 

1. The court erred in directing a verdict for the defend¬ 
ants. | 

2. The court erred in holding that the $10,0(j)0.00 note 
referred to in Schedule B Revised, dated May 20, 1931, was 
not given inter vivos by Frank Casey to his wife. 
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3. The court erred in holding, and directing the jury to 
so find, that 4 ‘the securities in Revised Schedule B, the 
$3,500.00 notes, the savings account of $3,000.00 in the Na¬ 
tional Metropolitan Bank, the checking deposit $2,171.00 in 
the Park Savings Bank, and the joint savings deposit of 
$3,055.82 appearing in the names of Nettie C. Casey and 
Robert O. Engle, are properties of the estate of Frank 
Casey, deceased/ ’ 

4. The court erred in admitting evidence which should 
have been rejected. 

5. The court erred in rejecting evidence that should have 
been admitted. 

6. The court erred in ruling that the burden of proof was 
upon Nettie C. Casey to show the fact of a gift of the items 
mentioned in “Schedule B, Revised” and the other things 
mentioned in the court’s opinion, and the language of the 

directed verdict. 

56 7. And for other defects, errors and irregular¬ 
ities in the proceedings herein. 

RALPH} A. RICKETTS, 

1 ROSSA F. DOWNING, 

620 Woodward Building, 
Attorneys for Plaintiff . 

57 Notice . 

To Messrs. Dion S. Birney and Paul E. Lesh, 

Attorneys at Law, 

Kellogg Building, Washington, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of this motion and the authorities intended to be used 
are attached hereto. The rules of the above entitled court 
require that if you oppose the granting of this motion you 
shall within five days from the date of service of a copy of 
this motion upon you, or such further time as the said court 
may grant, or as the parties to this suit may agree upon, 
file in reply with the Clerk of said Court a statement of the 
points and authorities upon which you rely, and serve a 
copy thereof upon counsel for plaintiff. 

RALPH A. RICKETTS, 
ROSSA F. DOWNING, 

Attorneys for Plaintiff . 
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Service of a copy of the foregoing motion, points and 
authorities, and notice, acknowledged this 23rd day of April, 
1934. 

DION S. BIRNEY, 

L. ! 

PAUL E. LESH, 
Attorneys for Defendant. 

| 

(Endorsement:) Motion for a New Trial. Filed |4pril 23, 
1934. Theodore Cogswell, Register of Wills, D. £!., Clerk 
of Probate Court. 

; . 

58 Order for Continuance. 

. 

This cause coming on to be heard upon the motion of the 
plaintiff for a new trial, it is this 3rd day of May, 1934. 

Ordered that the hearing on said motion be and the same 
is hereby continued to the 17th dav of May, 1934. 

‘ O. R. LUHRING, 

justice. 


(Endorsement:) Order for Continuance. File(jl May 3, 
1934. Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court. 

I 

59 Memorandum. 

1934, May 17.—Motion for new trial argued and sub¬ 
mitted. 

60 Memorandum Overruling Motion for New Trial. 

\ 

The motion for new trial presents the question whether 
or not Frank Casey, the deceased, made a gift inter vivos 
to his wife, Mrs. Nettie Casey, of certain securities of the 
par value of approximately $250,000. 

“The elements necessary to constitute a validj gift are 
well understood and are not the subject of disputje. There 
must be on the part of the donor an intent to giye, and a 
delivery of the thing given, to or for the donee, in pursuance 
of such intent, and on the part of the donee acceptance. The 
subject of the gift may be chattels, choses in action or any 
form of personal property, and what constitutes & delivery 
may depend on the nature and situation of the thilng given. 
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The delivery may be symbolical or actual, that is, by ac¬ 
tually transferring the manual custody of the chattel to the 
donee, or giving to him the symbol which represents pos¬ 
session. In case of bonds, note or choses in action, the de¬ 
livery of the instrument which represents the debt is a gift 
of the debt, if that is the intention; and so, also, where the 
debt is that of the donee it may be given, as has been 

61 held, by the delivery of a receipt acknowledging pay¬ 
ment. * * *. The acceptance also may be implied 

where the gift, otherwise complete, is beneficial to the donee. 
But delivery by the donor, either actual or constructive, op¬ 
erating to divest the donor of possession of and dominion 
over the thing, is a constant and essential factor in every 
transaction which takes effect as a completed gift. Anything 
short of this strips it of the quality of completeness which 
distinguishes an intention to give, which alone amounts to 
nothing, from the consummated act, which changes the title. 
The intention to give is often established by most satisfac- 
tory evidence, although the gift fails. Instruments may be 
ever so formally executed by the donor, purporting to trans¬ 
fer title to the donee, or there may be the most explicit 
declaration of an intention to give, or of an actual present 
gift, yet unless there is delivery the intention is defeated.” 
Beaver v. Beaver, 117 N. Y. 421, 428-429; see, also Hahn v. 
Deen, 108 Me. 555. 

It may be assumed that Mr. Casey’s declarations, as tes¬ 
tified to by Mr. and Mrs. Robert Engle, clearly establish his 
intention to give the securities to his wife. As we have seen, 
however, an intention to give is not alone sufficient. There 
must be delivery. It is conceded by counsel for Mrs. Casey 
that the mere declarations of gift are insufficient to estab¬ 
lish delivery of the property given, and that there must be 
some act or circumstances from which an inference of de¬ 
livery may be made. Plaintiff’s Brief, p. 8. See also, Atch- 
ley v. Rimmer, (Tenn.) 255 S. W. 366; Fouts v. Nance, 55 
Okl. 266; Chambers v. McCreery, 106 Fed. 364, 370. 

62 The securities, which are the subject of the gift, 
were at the time in a safety deposit box, which was 

registered in the names of Frank Casey and Nettie C. 
Casey, and to which each had equal access, because each had 
a key. For a long time prior to the alleged gift inter vivos a 
safety box was maintained by them in the same manner and 
in the same bank, and each had a key. But during all of that 
time, it is conceded that the securities in this box were the 
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sole property of Frank Casey. There was no actual manual 
delivery of the securities to Mrs. Casey, nor was ther^ sym¬ 
bolic delivery by his surrender of his key to the safety box 
to her. | 

It is contended by the plaintiff that as the securities were 
in the possession of Mrs. Casey at the time of the dbeged 
gift by reason of her having a key to the safety box in her 
possession, it was not necessary that she go through the 
useless formality of an actual surrender of the securities 
or the key to Mr. Casey, so that he might make redelivery 
thereof to her, in order to effect a valid delivery of the se¬ 
curities. This is true, but, under such circumstances, it is 
equally true that the evidence to establish the gift must be 
clear and satisfactory that the donor had relinquished all 
control of and claim to the property which is the subject of 
the gift. The delivery may be proved by circumstances, but 
the circumstances proved must clearly and satisfactorily 
show deliverv. Gray v. Grav, 111 Me. 21; 28 C. J. 638, 
Sec. 28. 

63 “To establish a gift there must be evidence free 
from personal interest and not equivocal in charac¬ 
ter that the property claimed was delivered to donee dur¬ 
ing the donor’s life, and this rule is not met by tjie pos¬ 
session of the property, where the possessor has |had an 
opportunity to acquire the possession by other means. In 
order for this to obtain, it is not necessary that [the act 
of the possessor was improper or dishonest, but for rea¬ 
sons of public policy the proof must show the possession 
was obtained bv deliverv with an intention to give. ’ Atch- 
ley v. Kimmcr, supra. Therefore, the mere possession of 
the key to the box, which she had for years, is not sufficient 
to establish a delivery of the securities to Mrs. Casey, 
unless it appears by satisfactory evidence that Mif. Casey 
actually relinquished his dominion and control ovbr them 
to Mrs. Casey, so as to divest his right and title and vest 
the same in her. 28 C. J. 634, Sec. 23. “Therd can be 
no gift which the law will recognize where therb is re¬ 
served to the donor either expressly or as a result of the 
circumstances and conditions attending the transaction, a 
power of revocation or a dominion over the subject of the 
gift. There must be no locus poenitentiae and there is al¬ 
ways a locus poenitentiae when the supposed donor may 
at any time undo what he has done. * * * If the donor 

retains dominion ov. r the thing given precisely ad he had 
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control over it, there is obviously no perfected gift, be¬ 
cause there has been no change in possession and there 
is still an opportunity to recant.” (Our italics.) Baurn- 
schmidt v. Baurnschmidt, 98 Md. 35. 

64 The immediate question under consideration here 
is whether or not the facts and circumstances in 

evidence Satisfactorily and unequivocally establish that 
Mr. Casey relinquished all control and dominion over and 
claim to the securities so as to pass the title to Mrs. Casey. 

Mr. and Mrs. Casey were married November 1st, 1908. 
They had no children. Mrs. Casey had a son of a pre¬ 
vious marriage who was born on the 12th day of October, 
1886. He is living and is the father of Robert Engle, 
who testifies to the declarations of gift made by Mr. Casey. 

On the 9th day of September, 1927, Frank Casey executed 
a will in Which he disposed of his entire estate to the Na¬ 
tional Metropolitan Bank of Washington as trustee to 
pay the income to his wife, Nettie Casey, for life, and at 
her death to his sister, Mrs. Topliffe, for her life, and 
upon the death of the last survivor as between the wife 
and sister, the trustee was directed to pay over and to dis¬ 
tribute the remainder of the trust estate to the children 
of Landra B. Platt and Janies B. Platt. With respect 
to the stock of the Stone Straw Company, the will au¬ 
thorized the trustee to vote the same but prohibited the 
sale, pledge or conversion of the stock except upon the 
unanimous consent and approval of his wife, Nettie Casey, 
Karl Casey, James B. Platt and Landra B. Platt, or of 
so many of them as may be then living but provided that 
the proceeds of any such sale, pledge or conversion were 
to become part of the corpus of the trust estate so created. 
Landra B. Platt and James B. Platt, whose children 
are named as beneficiaries under this will, are cousins of 
Frank Casey. The Stone Straw stock and the Stone- 

65 heart Company stock were the sources of Mr. Casey’s 
fortune. 

Mr. Casey suffered a stroke of apoplexy in his home 
at the Kenesaw Apartments on the 16th day of Decem¬ 
ber, 1928, and was taken to the Emergency Hospital on 
the 19th day of December, 1928. He remained in the 
hospital until the 8th day of July, 1929, when he was dis¬ 
charged and returned to his home. 
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During his stay at the hospital and on the 31sj day of 
December, 1928, Mr. Casey executed a power of attorney 
whereby he nominated and appointed Mrs. Caset as his 
attorney to make deposits and draw checks in connection 
with his account with the National Metropolitan [Bank of 
Washington. At this time, and for sometime prior thereto, 
Mr. and Mrs. Casey jointly maintained safety deposit box 
No. 607 in the Park Savings Bank, wherein Mr. Casev 
kept his bonds and securities. At the time of the execu¬ 
tion of this power of attorney, there were in this safety 
deposit box securities owned by Frank Casey of the par 
value of $71,000. 

Mr. Casey again became ill on the 25th day of May, 
1931, and again entered the Emergency Hospital where 
he remained until the 8tli day of June, 1931. He was 
discharged on that day and went to his home aid again 
became ill and re-entered the Emergency Hospital on the 
10th day of June, 1931, where he remained until his death 
on the 7th day of September, 1932. It was dufring the 
interval between the 8th and 10tli days of June, 1931, 
and while Mr. Casey was at his home in the Iyenesaw, 
that the plaintiff claims the alleged gift inter vjvos was 
made. Her grandson, Robert Engle, testifies to declara¬ 
tions made by Mr. Casey between those dat^s, which 
66 were in substance that the securities belonged to 

Mrs. Casev. 

«/ 

On the 8th day of June, 1931, when Mr. Casey was dis¬ 
charged from the hospital, there were securities in the 
safety deposit box of the par value of $197,000. 

There is testimonv concerning the activities of Mrs. 
Casey after her appointment under the power of attorney 
of December 31st, 1928, until the death of Mr. Case} 7 in 
September, 1932. 

Before she was given the power of attorney, she had 
not concerned herself with her husband’s business affairs 
and investments. She did not enter the safety box at the 
Park Savings Bank, although she had a key. She did 
not buy or sell securities. Mr. Casey was the active head of 
the family. After the 31st day of December, 1928, Mrs. 
Casev became active and continued to be the directing 
head of the family until Mr. Casey’s death. She bought, 
sold and exchanged bonds through Mr. Hume who was 
representing the Guaranty Company of New Ydrk. The 
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transactions would be conducted in her name and on oc¬ 
casions the Guaranty Company would return corrected 
confirmations reciting that the transaction was with Frank 
Casev, bv Nettie Casey. Later and after Mr. Hume rep- 
resented the McKnew Company, and sometime the latter 
part of 1931, Mrs. Casey dealt with that company in the 
purchase, sale and exchange of securities. These trans¬ 
actions were in her own name, and were executed bv Mr. 
Hume. In handling these transactions, Mrs. Casey, act¬ 
ing under the power of attorney, freely drew checks on 
Frank Casey’s account in the National Metropolitan Bank, 
signing such checks, Frank Casey, by Nettie Casey, at¬ 
torney. On three occasions, at least, subsequent to 
67 the 10th day of June, 1931, she purchased bonds of 
the par value of $15,000 by checks drawn as at¬ 
torney oil the account of Mr. Casey in the Metropolitan 
National Bank. These bonds were also placed in the safety 
box at the Park Savings Bank with the other bonds and 
securities. She frequently made deposits in that account. 
She entered the safety box whenever necessary to remove 
securities for sale and exchange, and as frequently en¬ 
tered the box when necessary to deposit therein the newly 
acquired securities. When the safety box No. 607 became 
too small for the purpose, a large box No. 375 was rented 
and held in the joint names of Mr. and Mrs. Casey. Later, 
and on the 27tli day of October, 1930, an additional box 
No. 1216 was acquired and held by them jointly. Sub¬ 
sequently, and on February 24, 1932, after the alleged 
gift inter vivos, the box No. 1216 was changed to a larger 
box No. 1526, and box No. 375 was likewise changed to 
a larger box No. 1516, both of which were held in the 
joint names of Mr. and Mrs. Casey, and to which each 
had a key. 

Mr. Casev did not enter either of the safety boxes from 
the time of the signing of the power of attorney until 
his death. On one occasion during that period, Mr. Casey 
accompanied Mrs. Casey to the bank and sat at a table 
while she went into the vault, obtained the box and brought 
it to the table where he was seated. The box was then 
opened in his presence. 

Mrs. Casey frequently entered the box to clip the ma¬ 
turing Coupons. She deposited them to her account in 
the Park Savings Bank. Mr. Casev would endorse his 
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monthly salary checks and she would deposit them j to her 
credit or use them for household and other expense^. All 
this was done with the knowledge of Mr. ! Casey. 

68 During this period, and when Mr. Casey was able 
to travel, they made trips to Atlantic City, San An¬ 
tonio, Texas, and Los Angeles, California. Mrs. Casey, 
on these occasions, attended to the payment of the hotel 
bills and other travelling expenses. Mr. Casey w^s will¬ 
ing that she do this, and relied upon her to attend jfco such 
matters. She, in a word, was the business manager for 
Mr. Casey, and his agent. However, he refused her request 
and the request of Mr. Hume to give her power of attorney 
to transact his business with the Guaranty Company. 

Mr. Casey closed out an account he had with the Park 
•Savings Bank on the 9th day of June, 1931, by giving 
Mrs. Casey check for the balance of $2,047.11 because, 
as they decided, it was useless for him to keep an ac¬ 
count at that bank when Mrs. Casey was writing all the 
checks. 

In May or June, 1931, Mrs. Casey made a loaii of ten 
thousand dollars to her relatives in Los Angeles, Cali¬ 
fornia, which was secured by a mortgage on real estate 
located there. The note was made payable to Mr^>. Casey 
and the mortgage was in her name. The $10,(j)00 was 
drawn from Mr. Casey’s account in the National Metro¬ 
politan Bank, by Mrs. Casey’s check as attorney. This 
note and mortgage were placed in the safety box. 

However, the evidence does show, and I think! conclu¬ 
sively, that both before and after the alleged gift inter 
vivos, Mrs. Casey always consulted her husband with refer¬ 
ence to the investments and acquainted him with the details 
of her activities. She told him of the bond transactions, and 
both she and Mr. Hume frequently consulted with him in 
respect thereto. She would exhibit to him the deposit 
slips showing the deposit of coupons, and he knew about 
the Los Angeles loan, and characterized it as a 

69 good investment. He was shown and exaijiined all 
confirmations and corrections relating to tljie trans¬ 
actions with the Guaranty Company, as well as those with 
the McKnew Company. 

These are in the main the facts and circumstances upon 
which the plaintiff relies to establish that Mr. Casey re- 
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linquished all dominion and control over the securities 
and thereby irrevocably passed the title to Mrs. Casey. 

At no time after the alleged gift did Mrs. Casey have 
the exclusive possession of the securities. On the con¬ 
trary, we find that she recognized the rights of her hus¬ 
band sometime in June, 1931, when she requested that 
he give her power of attorney to transact his business 
with the Guaranty Company of New York, and again in 
Februarv, 1932, when she changed the boxes to larger 
ones and had the new boxes registered in the names of 
Frank Casey and Nettie Casey. Furthermore, she con¬ 
ferred with him with respect to the various investments, 
and there is no evidence that she acted contrarv to his 
judgment or advice. This was the conduct of an agent, 
and that is true even though she was permitted frequently 
to buy, sell and exchange the securities belonging to Mr. 
Casev in her own name. Under the circumstances here 
disclosed, it was but natural that Mr. Casey should se¬ 
lect his wife to look after his business affairs. See Beaver 
v. Beaver, 117 N. Y. 430. There is no evidence that Mrs. 
Casey, herself, treated the securities as her property, or 
listed them for taxation in her own name or otherwise 
asserted a claim of ownership prior to the death of Mr. 
Casey in 1932. From the day she received the power of 
attorney authorizing her to sign his name to checks for 
the withdrawal of his funds in the National Metro- 
70 politan Bank until the day of Frank Casey’s death, 
the activities of Mrs. Casey in connection with these 
securities were exactly the same, and this is true both 
before and after the alleged gift. There was no change. 
She recognized the dominion and control of her husband 
over these securities by always consulting him and ad¬ 
vising with him whenever she desired to buy, sell and 
exchange any of the stocks or bonds. 

The safety boxes were rented in the joint names of 
Mr. and Mrs. Casey. Each had a key. This arrange¬ 
ment had continued over a period of years prior to Mr. 
Casey’s death, and was in existence at the time of the 
alleged gift and continued thereafter. Certainly such an 
arrangement wrought no change in the dominion Mr. Casey 
previously had over the securities. “He could have taken 
every bond and certificate of stock out of the box without 
the assent or even against the protest of his wife, and 
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could have disposed of them just as he pleased. The 
fact that the wife had a key to the box did not place any 
restriction on the husband’s control over the property con¬ 
tained in the box. ’ ’ Baurnschmidt v. Baurnschmidt, supra. 
So far as the evidence discloses, Mr. Casey retained do¬ 
minion over these securities precisely as he had control 
of them for over two years immediately following the 
execution of the power of attorney on December cjlst, 1928 
and before the alleged gift was made. 

The will executed by Mr. Casey, and which has been ad¬ 
mitted to probate, may be considered very properly in 


this connection. This will furnishes an index to th| 
desires and intentions of Mr. Casey. First of all 


71 


ample provision for his wife for as long as she might 


e wishes, 
he made 


live. He gave all the income from all the [property 
he owned to her for life. At her death, h<^ desired 
that his property should go to his own relatives. He 
knew, of course, that by leaving the corpus of h(is estate 
to Mrs. Casey, it would go to her son, and, perhapjs, grand¬ 
son at her death. For reasons known to him land dis¬ 
closed by the evidence, he did not wish this to happen, 
and so made certain it would not by his will. Is it, there¬ 
fore, to be supposed that he would make a gift inier vivos 
of practically all of his property to Mrs. Casey, jwhen he 
had declared in solemn form that she should hkve only 
the income for life? 

The Court is of the opinion that the evidence falls far 
short of establishing delivery, an essential element of a 
gift inter vivos, and, therefore, the motion for a pew T trial 
is overruled. 


0. R. LUHRINGr, 


Justice. 


June 28,1934. 


(Endorsement:) Memorandum of the Court Overruling 
Motion for New Trial. Filed June 28, 1934. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court. 

72 Order Overruling Motion for Neiv Trial, Confirm¬ 
ing Verdict, and Ordering Additional Inventory. 

This cause coming on to be further heard upon the issues 
heretofore framed herein by the order entered jjanuary 

4—6399a 


48 


]ST. C. CASEY VS. T. C. TOPLIFFE. 


4, 1934, the verdict of the jury on said issues by direc¬ 
tion of the Court, and the motion of plaintiff Nettie C. 
Casey for a new trial, which was argued by counsel for the 
respective parties, and duly submitted on the 17th day 
of May, 1934, thereupon, on consideration thereof, it is 
by the Court this 2nd day of July, 1934, adjudged, ordered 
and decreed: 

That said motion for a new trial be and the same is 
hereby overruled; 

That judgment be entered on said verdict and the find¬ 
ings of the jury on the first and second issues be and 
they are hereby entered as the judgment and decree of 
the Court, and the third and fourth issues are entered 
withdrawn; 

That the said Nettie C. Casey be and she is hereby or¬ 
dered to return additional inventories as executrix of Frank 
Casey, deceased, to comprehend the following assets omit¬ 
ted from her inventories heretofore returned herein: The 
securities listed in Revised Schedule B, copy of which is 
attached hereto and made a part hereof; mortgage notes 
for $3,500 acquired February to May, 1931; sayings de¬ 
posit of $3,000 in National Metropolitan Bank in name of 
Nettie C. Casey; checking account of $2,171 in Park 

73 Sayings Bank in name of Nettie C. Casey, and sav¬ 
ings deposit of $3,055.82 in Park Savings Bank in 

name of Nettie C. Casev and/or Robert O. Engle. 

O. R. LUHRING, 

Justice. 

74 Schedule “B” Revised . 

In substitution of Schedule “A” filed with Answer to the 
Petition of Theodora Casey Topliffffe and others, Filed 
on June 1, 1932. 

''City of Toronto, 6%, Consolidated Loan Debenture, 
J Nos. T17808-12, $5,000.00. 

Citv of Detroit, General Public Imp. Bond, 4i/>%, 
l Nos. 766, 770, $5,000.00. 

r City ofOttawa, 5%, Nos. 81, 82, 48, 49, 37, $5,000.00. 
9 J State of Arkansas, 4%%, Nos. 2781-2785, Highway 
“• 1 Bond, $5,000.00. 

^ Wash. Suburban Sanitary Dist., Maryland, 41/2%, 
Nos. 138,139,140,141,142, $5,000.00. 


I 
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3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

13. 

15. 

16. 
17. 

75 

19 . 


City of Montreal, 4%%, Gold Bond, NosL EE425- 
FF286-289, $5,000.00. | 

San Francisco, Water Bond, 4*4%, Nos. 4jl246, 245, 
244, 310, 311, 44473, 474, 475, 476, $9,000^00. 
Federal Farm Loan, Wichita, Kansas, 4y>%, Nos. 
M272867, 68, 69, $3,000.00. 

Milwaukee Co., Wisconsin, Sewerage Bond, Nos. 

17231,17235, 4*4%, $5,000.00 
^ W. Va. Coupon Gold Road Bond, 4*4%, Nos. 17745, 

I 17741, $5,000.00. 

I N. J. Power & Light, 4%%, Nos. M1234-1238, $5,- 

L 000 . 00 . 

Penna. Elec. Co., 1st Ref. Mortgage Gold ftond, 5%, 
Nos. M9600, 9604, $5,000.00. 

City of Knoxville, Tenn., 4*4%, B91-95, Schools, 
$5,000.00. 

Boston Metropolitan District, 4%%, Nos. CB15563, 
15564, 15565, $3,000.00. 

Fed. Farm Loan Bond, St. Louis, Nos. M214101, 
102, 103, M215901, 902, 4i/ 2 %, $5,000.00. 

r No. Penna. Power Co. 1st ref. Mortgage gold bonds, 
Nos. M1775, 1784, inc., 5%, $10,000.00. j 
State Tenn. Highway Note, 4*4%, Nos. 4l87, 4191, 
inc., 4%%, $5,000.00. 

1 Spec. Bond, City of New York, Construction Schools, 
4i/o%, 650 SR9-E, 649, 651, 652, 653, $5,000.00. 
City of Jersey City, N. J., Water Gold Bonds, 4%%, 
Nos. 4490, 4500, inc., $10,000.00. 

City of Portsmouth, Va., Water bonds, f5%, Nos. 

726,1195,1196, 1197, $4,000.00. 

City of Detroit, Public Sewer Bond, 4%%, Nos. 

B20186, B20187, B20188, $3,000.00. 

Kentucky Utilities Co., 1st Mtge. Gold Bond, Nos. 
736, 737, 738, 739, 740, 6%, $5,000.00. 

""Associated Elec. Co. Gold Bond, 5%, Nos. 
18 I CM31197, 98, 99, $3,000.00. 

Montgomery County, Md., Road Bond, Nos. 
^ 93 and 94, Series S, 4y>%, $2,000.00. 
r Portland Railway Co., 5%, No. 1655, $1,000.00. 

Portland Railroad Co., 1st Conv. Mtge., Maine, Gold 
^ Bond. Den. 500, 3%%, Nos. 2744, 49, lo, 82, 74, 
Independent Trust Shares, 1,000 Sharks 76, 56, 
l 46, $4,500.00. 
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20. Am. States Pub. Service Co. 1st Lien, 5%%, Gold 

Bond, Nos. M1902, 1903, 1904, 1905, 1906, 
$5,000.00. 

21. Serial Bond, Nos. 65, 66, 84, 67, 83, (SR 9-E) 4%%, 

City of New York Construction Schools, $5,000.00. 

22. Kansas City, Mo., Brush Creek Imp. Bond, 4%, 

Nos. 1-4, series 20-A, $5,000.00. 

23. Corporate Stock of Citv of New York, 4%%, Nos. 

24351, 52, 54, 55, V6, $5,000.00. 

24. Erie Lighting Co., 5%, Nos. M5035, 33, 37, 36, 34, 

$5,000.00. 

25. City of Los Angeles, Elec. Plant, 5%, Nos. 5305, 6, 

7, 8, 6903, $5,000.00. 

26. E. W. Scripps Co., 514%, Nos. M7560, 61, 62, 63, 64, 

$5,000. 

27. U. S. A., State of Tenn., Smoky Mt. Park Bond, 

4%%, Nos. 1351, 52, 53, 54, 55, $5,000.00. 

28. Liberty Loan of 1917, 16 $1,000, totaling $16,000. 

Nos." 1036651, 1039738, 1039739, 1049094, 568236, 
3^036635, 568235, 568237, 611542, 1039737, 1036632, 
568234, 611537, 568233, 1036631, 1039740. 

Liberty Loan of 1917, 10 $1,000, totaling $10,000. 
Nos." 611541, 611539, 611538, 611540, 659535, 
659537, 923226, 929737, 966395, 995027. 

Libertv Loan of 1917, 2 $500.00, totaling $1,000.00. 
Nos." 62414, 70589. 

Liberty Loan of 1917, 8 $1,000, totaling $8,000. Nos. 
903509, 857375, 767279, 767278, 852729, 767280, 
659538, 659536. 

29. Province of Ontario, AN1S5037, 5%, $5,000.00. 

Mtg. Mortgage note secured upon Lot 96, Tract 89, City 
of Los Angeles, $10,000.00, 6%. 

(Endorsement:) Overruling Motion for New Trial, 
Confirming Verdict and Ordering Additional Inventory. 
(With Exhibit.) Filed July 2, 1934. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 
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76 Memorandum. 

\ 

1934, July 2.—Exception noted and overruled.! Appeal 
noted, Undertaking on Appeal fixed at $100, of in lieu, 
cash deposit of $50.00. 

77 Motiion to Extend Time for Filing Bill of 

Exceptions. 

Now comes the plaintiff and moves the court to extend 
the time for filing the Bill of Exceptions in the above en¬ 
titled cause to the 17th day of August, 1934, and as grounds 
therefor says: 

That owing to the large number of documents that must 
be included in the Bill of Exceptions and the othef engage¬ 
ments of counsel it will be impracticable to hav<i the Bill 
of Exceptions filed on the 26th day of July, 1934, the 
original date for the filing thereof. 

RALPH A. RICKETTS, 

403-4 Washington Loan and 
Trust Building , 

ROSSA F. DOWNING, 

620 Woodward Building, 
Attorneys for P\aintiff. 

The defendants, by their attorneys of record, consent to 
the granting of this motion and that the time for the filing 
of the Bill of Exceptions may be extended until August 17, 
1934. 

PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Defendants. 

(Endorsement:) Motion to Extend Time for Filing Bill 
of Exceptions. Filed July 24, 1934. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

78 Order Extending Time for Filing Bill of 

Exceptions. 

This cause coming on to be heard upon the motion of the 
plaintiff to extend the time for filing the bill of exceptions, 
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and having been duly considered by the court, it is this 24 
day of July, 1934, 

Ordered that the time for filing the bill of exceptions be 
and the same is hereby extended to the 17th day of August, 
1934. 


PEYTON GORDON, 

Justice. 


(Endorsement:) Order Extending Time for Filing Bill 
of Exceptions. Filed July 24, 1934. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

79 Memorandum. 

1934, July 26.—Receipt of Register of Wills for $50.00, 
deposit in lieu of Undertaking on Appeal. 


(Here follows photolithograph of side folio 80.) 


81 The President of the United States to C. J. James 
and Edwin F. Marques, Greeting: 

Know you, That in confidence of your prudence and 
fidelity, you are by these presents appointed and invested 
with power and authority, jointly to appraise the goods, 
chattels, and personal estate of Frank Casey, late of 
the District of Columbia, deceased, so far as they shall come 
to your sight and knowledge, each of you having first taken 
the oath hereto annexed, a certificate whereof you are to 
return, under your hands and seals. You will also make 
and certify a schedule of the said goods, chattels, and per¬ 
sonal estate by you appraised, in which you are to set down 
in a column or columns opposite to each article, the value 
thereof, in dollars and cents, and deliver the same to the 
Executrix to be returned to him as a part of his inventory 
of the said estate. 

Witness the Honorable Alfred A. Wlieat, Chief Justice 
of said Court, this 14th day of July, A. D. 1934. 

Attest: 

[seal.] MELVIN J. MARQUES, 

Deputy Register of Wills for the 
District of Columbia , 

Clerk of the Probate Court. 


INVENTORY OF MONEY AND DEBTS DUE TO DECEASED 


Mortgage signed by Mrs. Mattie T. Jackman and Mrs. 
Berdine Jackman Boverd on Real Estate at No. 94 Freirpn 
Place. Los Angeles, California __ 


Chattel Mortgage signed by H.C. Bonebreke and Harry L 
snerate 


s 


National Metropolitan Bank, Savings Account in name of 


Park Savings Bank (In Receivership) in the name of 


FILED UNDER FROTEST. THE EXECUTRIX CLAIMS 


OWNERSHIP TO THE ABOVE ASSETS AND AN APPEAL IS 


PENDING TO DETERMINE THE TITLE TO THEM. 


oi 


2.171.10 


3.05 


District ok Columbia, to wit: 

..‘If ...Nettle C^..DsLaey^..Ex.aautrl^..of...tlifi„Estata. 


JOlui 


.FRANK..CASEX. 


late of 


-Tha.-Dij3txicii..ofl..CQl\iabLa. . tWasod, 


io solemnly swear that the 
ifi&XO'.tiiedCfiOUtid, and Of all 


lands or knowledge and that.I..will well and truly charge_-myself..with 

11 money and ail uud every such debt or debts as shall hereafter come to .my.know ledge or 


11 money and all uud every such debt or debts as shall hereafter come to.my.know ledge or 

ossession. .(L. 

_. 

Sworn to sod subscribed before me this .. .duy^fr_A. D. la jfi C 


_ _.. 

Reyieter oj WUUjfor die l>i*tri«Vof Columbia, * 

Clerk of the Probate Court. 

(Endorsement; Additional Inventory of Money and D?bts due to 

deceased. ( Filed Under Prote st). Filed Septem¬ 
ber 10, 1934. Theodore Cogswell, Register of 
Wills, D» C., Clerk of Probate Court!. 
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District of Columbia, to wit: 

We do swear that we will well and truly, without partial¬ 
ity or prejudice, value and appraise the goods, chattels, and 
personal estate of Frank Casey, deceased, so far as the 
same shall come to our sight and knowledge, and (will, in 
all respects, perform our duty as appraisers to the best of 
our skill and judgment. So help us God. 

C. J. JAMES. 

EDWIN F. MARQUES. 

i 

Sworn to and subscribed this fourteenth day of July, 
A. D. 1934. 

MELVIN J. MARQUESS, 
Deputy Register of Wills for the 
District of Columbia, 

Clerk of the Probate dourt . 

Stb. 30585. ; 

furn., 500. 

Mrs. Nettie C. Casey, 

Kenesaw Apts. 

Ralph A. Ricketts, 

Trans. Bldg. 

Na. 3755. 

82 In execution of the foregoing warrant, issued out 
of the Supreme Court of the District of Columbia 
to us directed, and in pursuance of the oath by us taken and 
subscribed thereunder, we proceeded, after due notice to 
Nettie C. Casey, party in interest, on the 14th day of July 
A. D. 1934, and from day to day thereafter, in the presence 
of the above named the Execx. at 14th & Park Rd. Ifr., The 
Riggs Nat’l Bank to appraise, in dollars and cerits, and 
item by item, the goods, chattels, and personal estate of 
the said Frank Casey, deceased, excepting money arid debts 
due to said decedent; after which we delivered to R^lph A. 
Ricketts, atty. for the said Execx. a schedule of the ^aid ap¬ 
praisement, the totals of the same being:— 


Household effects, - - - - $. j... 

Jewelry,.. l .. 

Stocks, -.. 

Bonds, ------ 188,033.65 

Books,.. 
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Automobiles, 

Stock and fixtures, - 


Total,.$188,033.65 


C. J. JAMES, [seal.] 

! EDWIN F. MARQUES, [seal.] 

Appraisers. 

(Endorsement:) Additional Warrant to Appraisers and 
Return. Amount $188,033.65. Issued July 14, 1934. Re¬ 
turned August 23, 1934. Filed August 23, 1934. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court. 
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The mulorsi^nod. np|M>ini<'<I l>v the* s:»ul C*«»ur» t«» npprtti'** rite p«*r>»»n«I <siNt«> 

of .... FRANK CASE? 

v 

i*u«4. .. .. . the District of Columbia 

* 

% 

4<* jWPQbfl' 4*cftify th*t the foIUminic <<-hc<iu!o. i* & tnn* mul ronvrt ujipritjitfrtm''** of s«i«l c^inte in s.. 
fot 4il.1l hum com 0 to out ItaowtfNljrr. a nDpH ef which \vc hnve mn*|«‘ to tin* <\»urt of even riat** 

P. 25189. 


At 14th k Park 
Rd. Branch, 

The Riggs Nat 1 1 
Bank 


84 $1000 5}jC First Liberty Loan Bonds, 

United States of America. 

With Dec.1934 and subsequent coupons attached. 
Nos. 568233 - 1036631 - 1039740 - 611537 
611542 - 611539 - 560234 - 568237 - 568235 

560236 - 659537 - 923226 - 929737 - 96639b 

1036632 - 1039737 - 1036635 - 1049094 
1039739 - 1036651 - 1039738 - 659535 
611540 - 935027 - 903509 - 852729 - 611538 

611541 - 767279 - 559538 - 767280 - 659536 

767278 - 857375. 

Appraised at 100.97 

i 

2 $500 3££ First Liberty Loan Bonds, 

United States of America. 

With Dec.1934 and subsequent coupons attached. 
Nos. 70589 - 62414. | 

Appraised at 100.97 

j 

5 $1000 6% Consolidated Loan Debentures, ! 

The City of Toronto, Canada. 

Due July 1937. 

With Jan«1935 and subsequent coupons attached. 
Nos. T 17608 - T 17809 - T 17810 - T 178ll 
T 17812. 

Appraised at 93 


34,329 80 


1,009 70 


4,650 00 


A Mot « mci:ij ;» \ri* 


$39,989 50 


♦ 








5 $1000 4i% Corporate Stock, 
r City of Hew York. 

^ Due May 1957. 

< With Not. 1934 and subsequent coupons attached. 
* Nos. £4351 - £4352 - £4354 - 24355 - 24356 
V6 V6 Y6 V6 Y6 • 

Appraised at 95 

5 $1000 6% First Mortgage Gold Bonds, 

Series K, 

Kentucky Utilities Company. 

8 Due March 1957. 

With Sept.1934 and subsequent coupons attached 
Nos. M 736 - M 737 - M 738 - M 739 - M 740. 
Appraised at 83*1/8 


39,989 


4,750 


4,156 


p 

50 


00 


25 




✓ 


3 $1000 4}£ Bonds, Series B, 

Boston Metropolitan District. 

* Due March 1962. 

« With Sept.1934 and subsequent coupons attached, 
i Nos. CB 15563 * CB 15564 * CB 15565. 

Appraised at 103} 

5 $1000 4$% Highway Votes, 

State of Tennessee, 
x Due February 15, 1939. 

* With Aug.1934 and subsequent coupons attached. 
J Nos. 4187 - 4188 - 4189 - 4190 * 4191. 

Appraised at 93 


3,097 


50 


4,650 00 


✓ 


✓ 


5 $1000 4i% Metropolitan Sewarage Bonds of 
1926, 

Milwaukee County, Wisconsin. 

5 Due June 15, 1946. 

« With Dec.1934 and subsequent coupons attached. 
- Nos. 17231 - 17232 - 17233 - 17234 - 17235. 
a Appraised at 101 

3 $1000 b% Gold Bonds, 

Associated Electric Company. 

Due January 1961. 

3 With Jan.1935 and subsequent coupons attached. 
Nos. CM 31197 - CM 31198 - CM 31199. 

Appraised at 51} 


5,050 00 


1,545 00 


✓ 




9 $500 First Consolidated Mortgage Gold 
Bonds, 

Portland Railroad Company. 

Due July 1951. 

With Jan.1935 and subsequent coupons attached. 
Nos. 2644 - 2656 - 2710 - 2746 - 2749 - 2774 
2775 - 2776 - 2782. 

Appraised at 43 



. £ 
84 


57 


65,173 ! 25 


5 $1000 4?£ Highway Bonds, jj 

State of Arkansas, 
i Due July 1952. 

With Jan.1935 and subsequent coupons attached, 
•a Nos. 2781 - 2782 - 2783 - 2784 - 2785. 
Appraised at 79 

ij 

•' 4 $1000 4i% Water Bonds, 

City and County of San Francisco, California. 

* ' Due July 1864. 

" With Jan.1935 and subsequent coupons attached. 
’ ‘ Nos. 44473 - 44474 - 44475 - 44470. 

Appraised at 98$ 

5 $1000 4±% Water Bonds, 

City and County of San Francisco, California.. 
Due July 1961. 

With Jan.1935 and subsequent coupons attached. 
Nos. 41244 - 41245 - 41246 - 41310 - 41311. 
Appraised at 99 


3,950! 00 

i 

I 

i 

I 


I 

3,940 I 00 


I 


4,950 


00 


3 $1000 4±% Federal Farm Loan Bonds, 

Federal Land Bank of Spokane. 

Optional July 1933. 

Payable July 1953. 

w With Jan«19$5 and subsequent coupons attached.!' 
Nos. M 214101 - if 214102 - M 214103. 

Appraised at 91* 

3 $1000 4±% Federal Farm Loan Bonds, 

Federal Land Bank of Wichita. 

Optional January 1, 1935. 
c Payable January 1 # 1955. 

With Jan.1935 and subsequent coupons attached. 
Nos. M 272867 - M 272868 - M 272869. 

Appraised at 91? 

1 

• 

2 $1000 Federal Farm Loan Bonds, 

Federal Land Bank of St. Louis. 

Optional July 1933. 

Payable July 1953. ij 

W With Jan.1935 and subsequent coupons attached.! 
Nos. M 215901 - U 215902. 

Appraised at 91j 

| 

5 $1000 4$% Thirty-Fifty Year Bonds, Series I, 
Washington Suburban Sanitary District. 

Due July 1974. 

With Jan.1935 and subsequent coupons attached. 
Nos. 138 - 139 - 140 - 141 - 142. 

Appraised at 90 


2,745 


2,752 50 


1,830 


00 


00 


4,500 


00 


.1 . unt carr.inl ft.rmiiil $89,840’ 



75 


85 




* 'I* AUG 4- 'M 

mx* !J 4 jot2b i <4 33 m le ril2« 


58 


89,840 


5 $1000 Ait Gold Bonds, 

City of Montreal, Canada* 

Due January 1950* 

With Jan.1935 and subsequent coupons attached* 
Vos. EE 0425 - FF £186 - FF £187 - FF 2188 
FF £189. 

Appraised at 96J 

5 blOOO b% Debentures, 

City of Ottawa, Canada* 

Due July 1938* 

With Jan*1935 and subsequent coupons attached. 
Vos* 037 - 048 - 049 - 81 - 82. 

Appraised at 97$ 

5 $1000 4i% Twenty-fire Year Refunding Bonds, 
City of Knoxville, Tennessee* 

Due January 1958. 

Vlth Jan.1935 and subsequent coupons attached. 
Nos. 1168 - 1169 - 1170 - 1171 - 1172. 
Appraised at 75 

5 $1000 Saoky Mountain Park Bonds, 

State of Tennessee* 

Due February 1949. 

Vlth Aug.1934 and subsequent coupons attached. 
Vos. 1361 - 1352 - 1353 - 1354 -T.355. 

Appraised at 88 

5 $1000 Fifteen Year Debenture Gold Bonds, 
The E. W. Scrlpps Company. 

Due February 1943. 

Vlth Aug.1934 and subsequent coupons attached. 
Vos. M 7560 - H 7561 - M 7562 - M 7563 
M 7564. 

Appraised at 65| 

1 $1000 b% Electric Plant Bond, Election of IS 
City of Los Angeles, California. 

Due August 1941. 

Vlth August 1934 and subsequent coupons att. 
Ho. 6903. 

Appraised at 100 

4 $1000 b% Sewage Disposal Bond, Election of 
1922, Class B, 

City of Los Angeles, California. 

IXxe February 1947. 

Vlth Aug.1934 and subsequent coupons attached. 
Nos. 5305 - 5306 - 5307 - 5308. 

Appraised at 100 


. 1 iwi <! nt carriol for-i nr-l. 


4,837 


4,875 


3,750 


4,400 


3,287 


1,000 


4,000 


i 

;115,990 75 


86 


59 


W 


w 


115,990: 75 


5 $1000 4%% First Mortgage Gold Bonds, 

New Jersey Power and Light Company. 

Due October 1960. p 

With Oct.1934 and subsequent coupons attachedL 
Nos. M 11234 - M 11235 - M 11236 - U 11237 
M 11238. 

Appraised at 87 £ 

5 $1000 b% First Mortgage Fifty Year Sinking 
Fund Gold Bonds, 

Erie Lighting Company. 

Due April 1967. 

With Oct.1934 and subsequent coupons attached 
Nos. tf 5033 - M 5034 - U 5035 - M 5036 
M 5037. 

Appraised at 95 

10 $1000 4%% Water Gold Bonds, 

City of Jersey City, New Jersey. 

Due October 1961. 

With Oct.1934 and subsequent coupons attached 
Nos. 4491 - 4492 - 4493 - 4494 - 4495 - 4496 
4497 - 4498 - 4499 - 4500. 

Appraised at 83j 

5 $1000 4\% Coupon Gold Road Bonds, Series of 
1932, 

State of West Virginia. 

Due April 1947. 

With Apr.1935 and subsequent coupons attachedjl 
Nos. 17741 - 17742 - 17743 - 17744 - 17745. 
Appraised at 102-7/8 

|| 

5 $1000 4\% Serial Bonds for the Construction 
of Schools, 

City of New York. 

Due December 1941. 

With Dec.1934 and subsequent coupons attached; 
Nos. 649 650 651 652 653 

SR9-E - SR9-E - SR9-E - SR9-E - SR9-E. 
Appraised at 94j 


5 $1000 b% Debentures, 

Province of Ontario, Canada. 

Due December 2, 1960. 

With Dec.1934 and subsequent coupons attached 
Nos. AN 18503 - AN 18504 - AN 18505 - AN 18506 
AN 18507. * I 

Appraised at 103-7/8 


4,375 


4,750 


00 


00 


8,350 00 


5,143 i 75 


4,725 I 00 


5,193 


75 


> 1 1 ’iti‘i i't riirr ii'! fitr-io 


jjtl48,583 j 25 


87 




tg i«n^ 


60 


148,528 £5 


4 $1000 b% Water Bonds, 

City of Portsmouth, Virginia. 

Due December 1948. 

With Oct.1934 and subsequent coupons attached., 
Nos. 726 - 1195 . 1196 - 1197. 

Appraised at 97.26 

5 $1000 4%% Serial Bonds for the construction 
of schools. 

City of Hew York. 

Due December 1977. 

With Dec.1954 and subsequent coupons attachedj 
Hos. 65 66 67 85 84 

SR9-E - SR9-E - SR9-E - SR9-E - SR9-E. 
Appraised at 93i 

| 

10 $1000 First and refunding Mortgage Gold! 
Bonds, 

Northern Pennsylvania Power Company. 

Due April 15, 1962. 

With Oct.1954 and subsequent coupons attached^ 
Hos. M 1775 - U 1776 - If 1777 - M 1778 
M 1779 - M 1780 - If 1781 - If 1782 - If 1785 
M 1784. 

Appraised at 85 

5 $1000 5}C First and Refunding Mortgage Gold 
Bonds, Series ti, 

Pennsylvania Electric Company. 

Due April 1962. 

With October 1954 and subsequent coupons 
attached. 

Hos. M 9600 - M 9601 - M 9602 - M 9603 
M 9604. 

Appraised at 82 

2 $1000 4j$C Road Bonds, of 1929, Second Series 
Series S, 

Montgomery County, Maryland. 

Due November 1957. 

With Nov.1934 and subsequent coupons attached. 
Nos. 93 - 94. 

Appraised at 85 

5 $1000 First Lien Gold Bonds, Series A, 
American States Public Service Company. 

Due May 1948. 

With Nov.1934 and subsequent coupons attached. 
Nos. M 1902 - M 1903 - M 1904 - M 1905 
M 1906. 

Appraised at 61 


3,890; 40 


4,675: 00 


0,300 I 00 


4,100 00 


1,700 00 


3,050 00 


AiKwint carried f>>r >mi % j§ 174,243 65 



61 


1 $1000 4% Brush Creek Improvement Bond, 

Series 20-A, 

Kansas City, Missouri* 

Etae Hovember 1952. 

With Nov.1984 and subsequent coupons attached. 
Mo. 1 . 

Appraised at 100 

4 $1000 4% Brush Creek Improvement Bonds, 
Series 20-B, 

Kansas City, Missouri* 
ftie Hovember 1952. 

With Nov.1934 and subsequent coupons attached. 
Hos. 1 - 2 - 3 - 4. 

Appraised at 100 

1 $1000 b% First Lien and Consolidated 
Mortgage Gold Bond, Series A, 

Portland Railroad Company. (Maine) 

Due Hovember 1945. 

With Hot. 1934 and subsequent coupons attached. 
No. 1655. 

Appraised at 49 


•5 

174,843 


1,000 


4,000 


490 


65 


00 


00 


00 


V 


✓ 


✓ 


Cert, of Deposit Ho. C 913 for $3000 
Bonds, 

The City of Detroit. 

Due February 1933. 

Issued by Chase National Bank, Hew York. 
Appraised at 80 

Cert, of Deposit No. C 914 for $5000 4# 
Bonds, 

The City of Detroit. 

Due January 15, 1941. 

Issued by Chase National Bank, New York. 
Appraised at 75 


Cert. No..13256 for 1000 
Independent Trust Shares. 

Appraised at 2.15 

The above certificate is registered in the 
name of Nettle C. Casey and is listed on 
request of Ralph A. Ricketts, attorney for 
this estate. 

P. 25189. 


2,400! 00 




3,750 


00 


y 


2,150 


00 


v/ 


tn nnxxmag $188,033 


65 


89 


TOTAL 



Witness our hands and seals this. . £3rd .day of August 


... , A. 1>. li»:«d 


DISTRICT OF COLUMBIA, to trif: 



(SEAL) 

(BEAL) 


'tprtntcrt. 


I, the undersigned, Vettl# C. Cssey, 


the estate of Frank Casey . 

.the District ef Columbia. 

additional 

the foregoing schedule is a true and perfect/lnventory o 


. 1 * 11 «* «*! 


.tlni'ltMtl, 


do solemnly swear that the foregoing schedule is a true and perfcct/lnventory of the Good*. Chain!*, 


and Persons! Estate of said 


. except money belonging to, and debta due, the dccc *.-<>< I, that 


have coine to-.SL-hands or poasanrion at the time of the making thereof, and that what hath 

since, or shall hereafter, ronoe to .BQf..hands or po-wion-..will return an additions! 

inventoty of; that..1..know of no coneealment of any part of the deceased's estate h\ any 

person whatsoever, and that if .... ahall hereafter discover any conceal|mcnt, or auspivt any 


to he,.* 


will acquaint the Court with the same. 


tU*±*U_ & 


Sworn to and subscribed before me this.. 


A. D. 193 ^ 


Utffidei of WuUjortkt Didridrtf Columbia ‘ 

Clerk of tke Probate Court. 

* 

NOTE: FILED UNDER PROTEST . EXECUTRIX CLAIMS OWNERSHIP TO THE 
ABOVE SECURITIES. AN APPEAL IS PENDING TO DETERMINE THE 

i 

TITLE AND OWNERSHIP TO THESE ASSETS. 

ndorB«n»nts Additional inventory of the Appraised Personal 

Estate.($180,033.65) Filed September 10, 1996 
Theodore Cogswell, Register of Villa, D. C., 

Cleric of Probate court)* ' 

90 
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91 On consideration of the petition for extension of 
time to hie the record in the above-entitled | cause, it 

is ordered by the Court that the time be and it is hereby ex¬ 
tended to and including December 9, 1934. 

Per Mr. Chief Justice MARTIN. 

October 30, 1934. 

A true copy. Test: 

(Seal United States Court of Appeals for the District 
of Columbia.) 

HENRY W. HODGEJS, 

Clerk, United States Court of J\ppeals 
for the District of Columbia. 

By MONCURE BURKE, 

Deputy\ Clerk. 

(Endorsement:) Order Extending Time to File Tran¬ 
script in the Court of Appeals to December 9, 1934. Filed 
November 1, 1934. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

92 On consideration of the petition for extension of 
time to file the record in the above-entitled cause, 

It is ordered by the Court that the time be and it is hereby 
extended to and including January 9, 1935. 

Per Mr. Chief Justice MARTIN. 

December 5, 1934. 

A true copy. Test : 

(Seal United States Court of Appeals for the District 
of Columbia.) 

HENRY W. HODGES, 

C lerk 

By MONCURE BURKE 

Deputy Clerk. 

(Endorsement:) Order Extending Time to File Tran¬ 
script in the Court of Appeals to January 9, 1933. Filed 
December 8, 1934. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

93 On consideration of the petition for extension of 
time to file the record in the above-entitled cause, It 


5—6399a 



64 


i 
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is ordered by the Court that the time be and it is hereby 
extended to and including* January 21, 1935. 

Per Mr. Chief Justice MARTIN. 

January 7, 1935. 

A true copy. Test: 

(Seal United States Court of Appeals for the District 
of Columbia.) 

HENRY W. HODGES, 

Clerk, United States Court of Appeals for 
the District of Columbia. 

(Endorsement:) Order extending time to file transcript 
in the Court of Appeals to January 21, 1935. Filed Jan¬ 
uary 10, 1935. Theodore Cogswell, Register of Wills, D. 
C., Clerk of Probate Court. 

94 Memorandum. 

1934, Sbpt. 10.—Bill of Exceptions filed. 

Memorandum. 

1934, Oct. 9.—Bill of Exceptions submitted. 

M emorandum. 

1935, Jan. 18.—Bill of Exceptions signed and settled. 

95 Assignment of Errors. 

Now comes the plaintiff by her counsel and states that the 
court in the above entitled cause erred as follows: 

1. In passing the order of July 14, 1933, overruling mo¬ 
tions of Nettie C. Casev to dismiss the several original and 
amended petitions filed by defendants in the above entitled 
cause. 

2. In requiring the plaintiff by said order of July 14, 
1933 “to answer said petitions under oath and to disclose 
to the best of her ability the times when the gifts she claims 
in her answers were made to her.” 

3. In ordering at the trial that Nettie C. Casev be made 
party plaintiff and that Theodora Casey Topliffe, Mar¬ 
garet Platt Gray, James B. Platt, Jr., and the National 
Metropolitan Bank, Trustee, be made parties defendant. 
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4. In ruling that the burden of proof was on Nettie C. 
Casey to show that there had been a gift on the part of 
Frank Casey, testator, of his personal property, the title 
to which is in dispute in this cause. 

5. In directing a verdict for the defendants. 

6. In directing the jury on the first issue, that their 
answer should be “No.” 

7. In directing the jury that on the second issue their 
answer should be “No.” 

8. In directing the jury to find that Frank Casey did not 
make a gift of the securities listed in Schedule B Re¬ 
vised. 

96 9. In directing the jury to find that Frank Casey 

did not make a gift to Nettie C. Casev of the mort- 
gage note for $3500.00 acquired February to May), 1931. 

10. In directing the jury to find that Frank (fasey did 
not make a gift of the savings deposit of $3000.j00 in the 
National Metropolitan Bank standing in her nanie. 

11. In directing the jury to find that Frank Casev did 
not make a gift to Nettie C. Casey of the checking account 
of $2171.00 in her name in the Park Savings Bank. 

12. In directing the jury to find that Frank Casey did 
not make a gift of the joint savings deposit of Nettie C. 
Casey and/or Robert O. Engle of $3055.82 in the Park Sav¬ 
ings Bank. 

13. In directing the jury to find that the securities in 
Schedule B Revised, the $3500.00 mortgage notej the sav¬ 
ings account of $3000.00 in the National Metropolitan Bank, 
the checking account of $2171.00 in the Park Savings Bank, 
and the joint savings deposit of $3055.82 in the Park Sav¬ 
ings Bank appearing in the names of Nettie C. Cjasey and 
Robert O. Engle, are properties of the estate i>f Frank 
Casey, deceased. 

RALPH A. RICKETTS, 

Washington Loan and Trust Building, 
ROSSA F. DOWNING^, 

620 Woodward Building, 
Attorneys for Plaintiff. 

i 

l 

(Endorsement:) Assignment of Errors. Filed!January 
14, 1935. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court. ! 
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97 Designation of Record. 

The Clerk will please prepare the transcript for appeal 
in the above entitled cause, and include therein the fol¬ 
lowing : 

1. Will of Frank Casey dated September 9, 1927. 

2. Memo: Will duly proved. 

3. Petition for letters testamentary. 

* 

4. Order admitting will to probate and record, and ap¬ 
pointing Nettie C. Casey executrix. 

5. Memo : Executrix undertaking approved, and letters 
issued. 

6. Inventorv of monevs and debts. 

7. Return of appraisers. 

8. Inventory of appraised personal estate. 

9. Petition of Theodora Casey Topliffe et al., for rule 
to show cause against Nettie C. Casev wliv she should not 
answer, and disclose securities and personal property 
claimed as gifts from decedent and why she should not be 
required to return an additional inventory. 

10. Memo: Rule issued as prayed. 

11. Memo: Rule returned; served personally. 

12. Memo: Order continuing rule to 6/23/33. 

13. Memo: Order continuing rule to 6/27/33. 

14. Memo: Order continuing rule to 6/28/33. 

98 15. Petition of trustee for additional inventory. 

16. Memo: Rule continued to 7/6/33. 

17. Memo: Rule continued to 7/7/33. 

18. Order overruling motion to dismiss and requiring 
Nettie C. 'Casey to answer and give an additional under¬ 
taking in the sum of $175,000.00. 

19. Exceptions of Nettie C. Casev to order of July 14, 
1933. 

20. Memo: Additional undertaking approved. 

21. Answer of Nettie C. Casey in compliance with order 
of Julv 14, 1933. 

22. Motion by Nettie C. Casey to amend answer. 

23. Stipulation filed November 8, 1933. 

24. Motion by Theodora Casey Topliffe, et al., to amend 
petitions and for framing issues. 

25. Order granting leave to file amendment to petition. 

26. Amendment to petition of 6/1/33. 

27. Amended answer of Nettie C. Casev. 
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28. Order framing issues and setting date of Trial. 

29. Memo: Continuing trial of issues 3/19/34. 

30. Stipulation of counsel signed April 9, 1934. 

32. Motion for a new trial. 

33. Order continuing hearing on motion for new trial 
to 5/17/34. 

34. Memo: Motion for a new trial argued and submitted 
Mav 17, 1934. 

35. Memorandum of the court overruling motion for a 
new trial. 

36. Order overruling motion for new trial, confirming 
verdict, and ordering additional inventory. 

37. Memo: Exception noted and overruled. Appeal 
noted, undertaking on appeal fixed at $100.00, or in lieu, 

cash deposit of $50.00. 

99 38. Motion to extend time for filing bill of excep¬ 

tions. 

39. Order extending time for filing bill of exceptions 

until 8/17/34. | 

40. Memo: Receipt of $50.00 in lieu of undertaking on 
appeal. 

(a) Additional inventories of money and debtsf and ap¬ 
praised personal estate. 

( b) ( c ) ( d ) Orders extending time to file transcript. 

41. Proposed bill of exceptions filed. 

42. Bill of exceptions submitted. 

43. Bill of exceptions settled. 

44. Assignment of errors. 

45. This designation. 

RALPH A. RICKETTS, 

Washington Loan £ Trust Building, 

“ ROSSA F. DOWNING, 

620 Woodward Building, 

Attorneys for Pl\aintiff. 

[ 

Service of a copy of the above Designation of Record 
acknowledged this 7th day of August, 1934. 

PAUL E. LESHj 

w. 1 

DION S. BIRNEY, 

W. 

Attorneys for Defendants. 
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(Endorsement:) Designation of Record. Filed August 
S, 1934. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. 


100 & 101 Supreme Court of the District of Columbia, 

Holding a Probate Court. 


District of Columbia, to n:it: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Cer¬ 
tify the foregoing pages, numbered from 1 to 99, inclusive, 
to be true copies of the originals of certain papers on file 
in the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 44,190 estate of Frank Casey deceased, 
wherein Nettie C. Casey, is appellant, and Theodora Casey 
Topliffe, Margaret Platt Gray, James G. Platt, Jr., and 
National Metropolitan Bank, Trustee, are appellees, the 
same constituting a full, true, and correct transcript of 
record of proceedings had in said cause according to the 
Designation of counsel filed therein and made a part hereof. 

I further certify that a deposit of $50.00, in lieu of the 
bond for appeal, in the penalty of — dollars, was duly made 
by said appellant, and approved by said Court on the 26th 
day of Julv, A. D. 1934. 

In testimonv whereof I hereunto subscribe mv name and 
« • 

affix the seal of the said Probate Court, this 18th day of 
January, A. D. 1935. 

[Seal of Probate Court of the District of Columbia.] 

THEODORE COGSWELL, 
Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


102 No. 6399. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 


Administration No. 44190. 

Nettie C. Casey 
vs. 

Theodora Casey Topliffe et al. 

Bill of Exceptions. 

Be it remembered that on the 9th day of April, 1934, the 
above case came on for trial and was continued from time 
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to time until the 18th of April, 1934, before Mr. Justice 
Oscar H. Luhring, Associate Justice of the Supreme Court 
of the District of Columbia, and a jury duly selected, im¬ 
panelled and sworn to try the issues heretofore framed by 
order of the court, dated on the 4th day of January, 1934, 
which are as follows: 

“1. Did Frank Casey on or about the 31st day of Decem¬ 
ber, 1928, make gift to Nettie C. Casey of moneys and 
securities belonging to him, and if so, of what ? 

“2. Did Frank Casey in or about June 1931, cjr at any 
time between December 31, 1928, and the time of ljis death, 
make gift to Nettie C. Casey of moneys and securities then 
belonging to him, and, if so, of what? 

‘‘3. Was Frank Casev at the time of said alleged gift, 
or gifts, respectively, of sound and disposing mind and 
capable of making a valid deed or contract? 

“4. If the gift or gifts were made as inquired about in 
the first and second issues, were such gifts procured by the 
exercise of undue influence over said Frank Casey by Net¬ 
tie C. Casey or by anyone on her behalf ?” 


103 Thereupon, after argument, the following oc¬ 
curred : 


The Court: I will sign an order aligning the parties. I 
will put the burden of proof on Mr. Downing to show the 
gift. 

Mr. Downing: If you have decided the aligning of 
parties I understand that you will place the burden of proof 
on us to show this gift. 

The Court: Yes. 

Mr. Downing: And we will go ahead. 

The Court: All right. You make your record complete. 

Mr. Downing: If we make out a prima facid case of 
gift- _ | 

The Court, (interposing): The burden shifts. 

Mr. Downing: The rest of the job is on them. 

The Court: To show unsoundness of mind, uncjlue influ¬ 
ence, and so forth. 

Mr. Lesh: Your Honor, when we get to that second ques¬ 
tion we will debate it. We have here an order aliening the 
parties. 

Thereupon the Court signed the following order, over 
the objection of counsel for Nettie C. Casey: 


i 
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“For the purpose of the trial of the issues framed herein 
by the order entered January 4, 1934, it is by the Court 
this 9th day of April, 1934, 

“Ordered that Nettie C. Casey be made party plaintiff 
and that Theodora Casey Topliffe, Margaret Platt Gray, 
James B. Platt, Jr., and the National Metropolitan Bank, 
Trustee under the will of Frank Casey, deceased, be made 
parties defendant.’’ 

Thereupon counsel for Nettie C. Casey noted an excep¬ 
tion to this alignment of parties by the Court on the ground 
that the burden of proof was upon Theodora Casey Top¬ 
liffe et al. to show that there had been no gift by the testa- 
tor to Nettie C. Casey of tlie personal property in respect 
of which she claimed gift from him, and said exception was 
duly noted by the court. 

The jury was thereupon sworn. Mr. Rossa F. Downing, 
counsel for the plaintiff Nettie C. Casey, made an opening 
statement, and upon the conclusion thereof Mr. Paul Lesh 
made an opening statement on behalf of the defendants. 

In order to maintain the issues upon her part joined the 
plaintiff, Nettie C. Casey, testified in her own behalf in sub¬ 
stance as follows: 

104 Her name is Nettie C. Casey, and that for the last 
twenty-six years she resided with her husband, until 

1932, at the Kenesaw Apartments, Mount Pleasant and 
Irving* Streets. She was married to Mr. Casey in 1908, and 
they came right to the Kenesaw to live and she has been 
there ever since. Her husband was taken sick on Decem¬ 
ber 16, 1928, and on the 19th, the following Wednesday, he 
was taken to Emergency Hospital. He was discharged 
from there on July 8, 1929, and he returned on Mav 

105 25, 1931. He was discharged on June 8, 1931, read¬ 
mitted on June 10, 1931, and remained there until 

his death on September 7, 1932. After her husband’s death 
she qualified as executrix. The will was admitted to pro¬ 
bate on December 16, 1932. 

Thereupon by consent of the parties the will w'as ad¬ 
mitted in evidence and marked “Plaintiff’s Exhibit No. 1”. 

She qualified on December 20, 1932, and on May 11, 1933, 
she filed her inventory of the appraised value of the estate. 
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Bv the Court: “It is conceded the inventory Was filed 
May 11, 1933, showing* personalty valued or appraised at 
$31,284.38.” 

Wtiness then identified a list of securities marked 
“Plaintiff’s Exhibit No. 2, for Identification”, and said 
that she personally checked off all the securities mentioned 
therein, and she is satisfied thev are everything' she had 

at the time of her husband’s death and she is claiming. 

✓ 

In answer to a question propounded by Mr. Le'sh, counsel 
for the defendant, Mr. Downing, counsel for the j plaintiff, 
said that “Plaintiff’s Exhibit No. 2 for Identification” 
entitled “Schedule B. Revised” differs from Schedule B 
in the pleadings only in that Schedule B Revised contains 
a certain note for the sum of $10,000, dated May 7, 1931, 
payable to the order of Nettie C. Casey, and Item 19, Inde¬ 
pendent Trust Shares. 

By Mr. Downing: “It also differs in this respect: That 
the order in which they appear in this is different from the 
order in Schedule B because we have grouped them accord¬ 
ing to the transactions, whereas when we filed Schedule B 
originally we took them up as we found them lying in front 

of us. That is the onlv difference between this and that.” 

•/ 

Said paper was not offered as proof of gift. 

Whereupon Mr. Lesh said: “On my understanding that 
this is merely to facilitate your proof there is no objec¬ 
tion.” 

Counsel for Nettie C. Casey assented to this understand¬ 
ing. 

Thereupon the document, consisting of two typewritten 
pages, was received in evidence and marked “Plaintiff’s 
Exhibit No. 2”, which reads as follows: 

106 Schedule “B” Revised. 

In substitution of Schedule “A” Filed with Answer to 
the Petition of Theodora Casey Topliffe and Others, Filed 
on June 1,1932. 


City of Toronto, 6%, Consolidated Loan Debenture, 
Nos. T17808-12, $5,000.00. 

City of Detroit, General Public Imp. Boi(id, 4%%, 
Nos. 766, 770, $5,000.00. 
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City of Ottawa, 5%, Nos. 81, 82, 48, 49, 37, $5,000.00. 

2. State of Arkansas, 4%%, Xos. 2781-2785, Highway 

Bond, $5,000.00. 

Wash. Suburban Sanitary Dist, Maryland, 4%%, 
X'os. 138, 139, 140, 141, 142, $5,000.00. 

3. Citv of Montreal, 4%%, Gold Bond, Xos. EE425- 

FF286-289, $5,000.00. 

4. Sah Francisco, Water Bond, 4%%, Xos. 41246, 245, 

5. 244, 310, 311, 44473, 474, 475, 476, $9,000.00. 

6. Federal Farm Loan, Wichita, Kansas, 4y>%, Xos. 

M272867, 68, 69, $3,000. 

7. Milwaukee Co., Wisconsin, Sewerage Bond, Xos. 

17231, 17235, 4%%, $5,000.00. 

8. W. Va. Coupon Gold Road Bond, 4M>%, Xos. 17745, 

17741, $5,000.00. 

X. J. Power & Light, 4 1 /->%, Xos. M1234-1238, 
$5,000.00. 

9. Penna. Elec. Co., 1st Ref. Mortgage Bold Bond, 5%, 

Xos. M9600, 9604, $5,000.00. 

10. Citv of Knoxville, Tenn., 4VL»%, B91-95, Schools, 

$5,000.00. 

11. Boston Metropolitan District, 4%%, Xos. CB15563, 

15564, 15565, $3,000.00. 

12. Fed. Farm Loan Bond, St. Louis, Xos. M214101, 

102, 103, M215901, 902, 4%%, $5,000.00. 

13. Xo. Penna. Power Co., 1st Ref. Mortgage Gold 

Bonds, Xos. M1775, 1784, inc. 5%, $10,000.00. 
State Tenn., Highwav Xote, 4M>%, Xos. 4187, 4191, 
inc., 4y 2 %, $5,000.00. 

Spec. Bond, City of New York, Construction 
Schools, 4V 2 %, 650 SR9-E, 649, 651, 652, 653, 
$5,000.00. 

City of Jersey City, N. J., Water Gold Bonds, 4%%, 
Nos. 4490, 4500, inc. $10,000.00. 

15. Citv of Portsmouth, Va., Water Bonds, 5%, Nos. 

726, 1195, 1196, 1197, $4,000.00. 

16. Citv of Detroit, Public Sewer Bond, 4y>%, Nos. 
B20186, B20187, B20188, $3,000.00. 

Kentucky Utilities Co., 1st Mtge. Gold Bond, Xos. 
736, 737, 738, 739, 740, 6%, $5,000.00. 
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Mtg. 


Associated Elec. Co., Gold Bond, 5%, Nos. GM31197, 
98, 99, $3,000.00. 

Montgomery Countv, Md., Road Bond, Nos. 93 and 
94, Series S, 4M>%, $2,000.00. 

Portland Railway Co., 5%, No. 1655, $1,000.00. 

Portland Railroad Co., 1st Conv. Mtge., Maine, Gold 
Bond. Den. 500, 3 3 /l>%, Nos. 2744, 49, 1C, 82, 74, 
76, 56, 46, $4,500.00. 

Independent Trust Shares, 1000 shares. 

Am. States Pub. Service Co., 1st Lien, 5 3 A%, Gold 
Bond, Nos. M1902 1903, 1904, 1905, 1906, ^5,000.00, 
1906. 

Serial Bond, Nos. 65, 66, 84, 67, 83, (SR 9-E) 4 
City of New York Construction Schools, $5,000.00. 

Kansas City, Mo., Brush Creek Imp. Bond, 4%, 
Nos. 1-4, series 20-A, $5,000.00. 

Corporate Stock of Citv of New York, 4 V:i c /°, Nos. 
24351, 52, 54, 55, V6, $5,000.00. 

Erie Lighting Co., 5%, Nos. M5035, 33, 37, 36, 34, 
$5,000.00. 

Citv of Los Angeles, Elec. Plant, 5%, Nos. 5305, 6, 
7, 8, 6903, $5,000.00. 

E. W. Scripps Co., 5%%, Nos. M7560, 61, 62, 63, 64, 
$5,000.00. 

U. S. A., State of Tenn., Smoky Mt. Pa|*k Bond, 
4 1 /i%, Nos. 1351, 52, 53, 54, 55, $5,000.00. 

Liberty Loan of 1917, 16 $1,000, totaling $16,000. 
Nos. 1036651, 1039738, 1039739, 1049094, 568236, 
1036635, 568235, 568237, 611542, 1039737, 1036632, 
568234, 611537, 568233, 1036631, 1039740. 

Liberty Loan of 1917, 10 $1,000, totaling $10,000. 
Nos/ 611541, 611539, 611538, 611540, 659535, 
659537, 923226, 929737, 966395, 995027. 

Liberty Loan of 1917, 2 $500.00, totaling j $1000.00. 
Nos. 62414, 70589. 

Liberty Loan of 1917, 8 $1,000, totaling $8,(j00. Nos. 
903509, 857375, 767279, 767278, 85272S, 767280, 
659538, 659536. 

Province of Ontario, AN185037, 5%, $5,000.00. 

Mortgage note secured upon Lot 96, Traci: 89, City 
of Los Angeles, $10,000.00, 6%. 
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108 When Mr. Casey was taken to the hospital on 
December 19, 1928, he was attended by Dr. Eliot 
Campbell, the regular family physician. 

During the period between December 28 and July 8, 1929, 
she saw her husband daily, always in the afternoon. 

Thereupon, at the request of counsel for the plaintiff, 
counsel for defendants produced a certain power of attor¬ 
ney dated December 31, 1928, as to which counsel for the 
defendant said: “I am perfectly willing to admit the au¬ 
thenticity of that paper and that it was executed by her 
husband.’’ Thereupon the same was admitted in evidence 
marked “Plaintiff’s Exhibit No. 3”, and reads as follows: 


Frank Casey, by Nettie C. Casev Attv. 


Poiver of Attorney. 

Know All Men by These Presents: 

That I, Frank Casey, have constituted and appointed, 
and by these presents do constitute and appoint, Nettie C. 

Casev my true and lawful Attorney, for-and in- 

name and stead, to sign my name to checks for the with¬ 
drawal of any funds now or hereafter on deposit to my 
credit with The National Metropolitan Bank of Washing¬ 
ton, D. C., and to endorse my name on all checks, drafts 
or other negotiable paper, belonging to me or made pay¬ 
able to nW order, and generally to do and perform many and 
everv lawful act and thing necessarv to effect the same, 
with full power of substitution and revocation, hereby rati¬ 
fying and confirming whatever-said Attorney or- 

substitute may lawfully do in the premises. 

Witness my hand and seal this 31 dav of Dec., 1928. 

/s/ FRANK CASEY, [seal.] 

Signed, sealed and delivered in the presence of 

/s/ CARL CASEY. 

On the reverse side thereof appears the following: 

“Checks must be signed by Attorney as follows: 

Name of Attorney: Frank Casey. 

Signature of Attorney: Nettie C. Casey.” 

109 Witness thereupon identified the name of Carl 
Casey, brother of her husband, as the witness to the 
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power of attorney, who died in February, 1931. 'fhe wit¬ 
ness was in San Antonio at the time of Carl Casey’s death 
with her husband and her grandson (Bob Engle) and his 
wife. After the execution of this power of attorney wit¬ 
ness found certain securities “in the safety deposit box 
and they were already up at the Park Savings Bank.” 
Mr. Casey had moved them there years before. TlfLey were 
removed last spring when the Park Savings Bankj became 
bankrupt. She had to move them. After her husband’s 
death she moved them herself. She cannot state ivhat the 
securities were he owned at the time he was taken ill. She 
had a list of them. Certainly she could not call them oft 
by name. She had a list of them but they were exchanged 
for others. Mr. Hume exchanged them for her. 

By the Court: 4 ‘Did you direct him to make the ex¬ 
change?” A. “I directed him to make the exchange 
through Mr. Casey’s conference. We conferred with him. 
He asked him about them.” 

Mr. Lesh: 44 That would have to go out. ’ ’ 

The Court: “Maybe you don’t want it out. Let us see 
what she says.” 

The reporter (reading): “I directed him to make ex¬ 
change through Mr. Casey’s conference. We conferred 
with him. He asked him about them.” 

The Witness: 44 Certainly.” 

The Court: 44 Do you want that in or out?” 

Mr. Lesh: 44 I don’t know whether that word is ‘confer¬ 
ence’ or ‘confidence’ in there.” 

The Court: “What is the word?” j 

Witness: “Conferred with him before he mad^ the ex¬ 
change. ’ ’ 

“And what Mr. Casey told you to do you did?” 

Witness: “Certainly. He asked us; that was all right, 
and we exchanged. ’ ’ 

Mr. Lesh: “No objection.” 

Thereupon the witness was shown certain documents and 
was asked, “What are they?” After some colloquy be¬ 
tween the court and counsel, the witness said: “I pretty 
well know. I see them every month.” 

110 She received these papers from Mr. Hume, the 
broker connected with the Guaranty Company of 
New York, which company he represented, and from the 
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108 When Mr. Casey was taken to the hospital on 
December 19, 1928, he was attended by Dr. Eliot 
Campbell, the regular family physician. 

During the period between December 28 and July 8, 1929, 
she saw her husband daily, always in the afternoon. 

Thereupon, at the request of counsel for the plaintiff, 
counsel for defendants produced a certain power of attor¬ 
ney dated December 31, 1928, as to which counsel for the 
defendant said: “I am perfectly willing to admit the au¬ 
thenticity of that paper and that it was executed by her 
husband.” Thereupon the same was admitted in evidence 
marked “Plaintiff’s Exhibit No. 3”, and reads as follows: 


Frank Casey, by Nettie C. Casey Attv. 


Poiver of Attorney. 

Know All Men by These Presents: 

That I, Frank Casey, have constituted and appointed, 
and by these presents do constitute and appoint, Nettie C. 

Casey my true and lawful Attorney, for-and in- 

name and stead, to sign my name to checks for the with¬ 
drawal of any funds now or hereafter on deposit to my 
credit with The National Metropolitan Bank of Washing¬ 
ton, D. C., and to endorse my name on all checks, drafts 
or other negotiable paper, belonging to me or made pay¬ 
able to my order, and generally to do and perform many and 
every lawful act and thing necessary to effect the same, 
with full power of substitution and revocation, hereby rati¬ 
fying and confirming whatever-said Attorney or- 

substitute may lawfully do in the premises. 

Witness mv hand and seal this 31 dav of Dec., 1928. 

/s/ FRANK CASEY, [seal.] 

Signed, sealed and delivered in the presence of 

/s/ CARL CASEY. 

On the reverse side thereof appears the following: 

“Checks must be signed bv Attorney as follows: 

Name of Attorney: Frank Casey. 

Signature of Attorney: Nettie C. Casey.” 

109 Witness thereupon identified the name of Carl 
Casey, brother of her husband, as the witness to the 
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power of attorney, who died in February, 1931. The wit¬ 
ness was in San Antonio at the time of Carl Casey’s death 
with her husband and her grandson (Bob Engle) and his 
wife. After the execution of this power of attorney wit¬ 
ness found certain securities 4 ‘in the safety deposit box 
and they were already up at the Park Savings Bank.” 
Mr. Casey had moved them there years before. T^iey were 
removed last spring when the Park Savings Bank became 
bankrupt. She had to move them. After her husband’s 
death she moved them herself. She cannot state jvhat the 
securities were he owned at the time he was taken ill. She 
had a list of them. Certainly she could not call them off 
by name. She had a list of them but they were exchanged 
for others. Mr. Hume exchanged them for her. 

By the Court: “Did you direct him to make the ex¬ 
change?” A. “I directed him to make the exchange 
through Mr. Casey’s conference. We conferred with him. 
He asked him about them.” 

Mr. Lesh: 4 4 That would have to go out. ’ ’ 

The Court: “Maybe you don’t want it out. Let us see 
what she says.” 

The reporter (reading): “I directed him to make ex¬ 
change through Mr. Casey’s conference. We conferred 
with him. He asked him about them.” 

The Witness: “Certainly.” 

The Court: “Do you want that in or out?” 

Mr. Lesh: “I don’t know whether that word is ‘confer¬ 
ence’ or ‘confidence’ in there.” 

The Court: “What is the word?” 

Witness: “Conferred with him before he madb the ex¬ 
change. ’ ’ 

“And what Mr. Casey told you to do you did?” j 

Witness: “Certainly. He asked us; that was all right, 
and we exchanged.” 

Mr. Lesh: “No objection.” 

Thereupon the witness was shown certain documents and 
was asked, “What are they?” After some collbquy be¬ 
tween the court and counsel, the witness said: 4 il pretty 
well know. I see them every month. ’ ’ 

110 She received these papers from Mr. Hume, the 
broker connected with the Guaranty Company of 
New York, which company he represented, and £rom the 
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time of her husband’s illness until his death she had no 
other representative in her transactions. 

After her husband came out of the hospital on July 8, 
1929, they went right to Atlantic City with a nurse, Miss 
Nancy Smith (subsequently Mrs. Robison); and they 
staved there for two months. From there they went back 
to the Kenesaw. Having been asked the question, “Dur¬ 
ing that period at Atlantic City who paid the bills?” she 
answered, “I usuallv took care of them.” After that thev 
remained at the apartment until about January 6, 1930, 
when they went to San Antonio, Texas, probably on Janu- 
arv 7, 1930. 

She and her husband went on the train to San Antonio, 
Texas, where she had a brother and sister. Her grandson, 
Bob Engle, and his wife, came about a week later, Bob 
driving the car through and they stayed until April. Then 
they left Galveston for New York, Bob Engle and his wife 
came with them on the boat to New York. The party con¬ 
sisted of Mr. and Mrs. Casey and Mr. and Mrs. Engle. 

Thev had a Buick car. 

* 

Upon being asked the question, “What was Mr. Casey’s 
attitude towards Bob and his wife,” she answered, “Well, 
people thought he was his own son, they were so devoted to 
each other.” When Bob came to them to drive the car he 
went into Mr. Casey’s employ regularly, and they paid him 
so much a week. He gave up a job to take on that work. 
They gaye him the same money he was getting, $25.00 a 
week. He was working at the Potomac Tire Com¬ 
ill pany on 14th Street, which is now out of business. 

He went to work for the Casevs the same fall thev 
came back from Atlantic City in September, and he re¬ 
mained in that capacity until Mr. Casey’s death. His 
duties were to help take care of both Mr. Casey and the 
witness, and he drove the car. Thev got a car right in the 
beginning when Bob came to them, so he could drive it. 
They had no car immediately prior to that. When Bob 
came they bought a Buick. They previously had a Willys- 
Knight which was sold bv Robert Engle. She remembers 
when the Willys-Kniglit car was sold. When Mr. Casey 
disposed of the Willys-Kniglit, he told Bob if he would seil 
it he would probably get an automobile fee out of it, about 
$25. Instead of that Mr. Casey just divided it. He took 
him over to the Park Savings Bank and deposited this 
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money for him. This was just before he got sick, ji^st about 
the last summer before he got sick. Mr. Casey dj'ove the 
Willys-Knight, but he disposed of it. 

112 They returned to New York from San Antonio 
in the early part of April. They motored hoine from 

New York to the Kenesaw; the grandson drovd. They 
went to Atlantic City that same summer in the early part of 
July, the grandson driving them. They remained there 
until September—two months. They came back ti) Wash¬ 
ington, and in December they went to California by steamer 
from New York through the Canal. Party consisted of 
Mr. and Mrs. Casey, the grandson and his wife. They 
landed in Los Angeles and stayed there about three weeks. 
Mr. and Mrs. Casey then went to San Antonio. Bob and his 
wife brought the car back so they would have the use of it. 
Thev took the car with them from New York on the boat. 
They stayed in Los Angeles until early April. From there 
thev went back to the Kenesaw in Washington bv train 
from San Antonio, and Bob and his wife drove the ^ar back, 
and on May 25, 1931, Mr. Casey went to the hospital again. 
He was in the hospital two weeks and he came out on June 
8th and w r ent back on June 10th. 

The witness was thereupon shown a certain pqper and 
envelope and she said it was sent to her apartment by 
the Guaranty Company of New York. 

‘‘Witness: That was sent to me by the Guaranty Com¬ 
pany of New York. It was sent to Mr. Casey through the 
mail. 

“Q. Did you personally see it? 

“Witness: I surely did.” 

After some argument between the court and coifinsel the 
paper was admitted in evidence and marked “Plaintiffs 
Exhibit No. 6.” j 

The Court: It is Exhibit No. 6, consisting of tjiree dif¬ 
ferent things? 

Mr. Downing: Yes, an envelope- 

The Court: It has not been signed at all by Mr. 

113 Casey or anyone. It is something that, I gather, 
came to him through the mail. 

Mr. Downing: I am going to ask this question, and coun¬ 
sel can object to it if they want to. 
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By Mr. Downing: “Did Mr. Casey see these papers? 
A. He surely did. ’ 9 

Mr. Lesh: The answer was made too quickly, your Honor. 
The fact that Mr. Casey saw these papers does constitute 
a transaction with him. 

Mr. Downing: I consent that that go out. 

Mr. Lesh: I will say, Mr. Downing, that I have heard of 
that incident, and I think you can show it through Hume. 

Mr. Downing: You do not need to tell me through whom 
I can show it; I know. 

The Court: I will admit over the objection, and allow an 
exception. 

The Court: Is that the envelope it came in? 

Mr. Downing: Yes, sir. 

Mr. Downing: That is directed to Mrs. Casey, that en¬ 
velope. 

The Court: All right. 

Mr. Lesh: Would vou mind asking whether they all came 
together? 

c 

By Mr. Downing: “Did these things all come together? 
A. Yes sir; in this envelope.’’ 

Mr. Lesh: I was merely completing your showing. I am 
not waiving my objection. 

The Court: Put them all in the envelope they came in 
and call it No. 6. 

Mr. Downing: I want to call attention to the fact that this 
envelope is postmarked Washington, D. C., June 2, 1931, 
3 p. m. 

(For copies of these papers, see pp. 31, 32, 33.) 

During the period from the time of the execution of the 
power of attorney by her husband authorizing her to with¬ 
draw funds she paid all the bills by check. 

114 Cross-examination: 

Bob Engle had not lived with them before Mr. Casey was 

ill. He came to this city when he was seven years old. He 

was about 21 years old when he went into their employ and 

had been married two vears. He was married when he was 

* 

nineteen. He had a job with the Potomac Tire Company 
after he came out of the Central High School. He did not 
graduate; he had another year to go. He was changed from 
Eastern over to the Central because they moved out north- 
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west. He had been out a year when he married. He had 
been married about two years when he came to them. He 
lived here in Washington. Mrs. Casey is his grandmother. 
His father is still living in the South. His name is Clarence 
Engle. 

In December, 1928, her husband had a very serious cere¬ 
bral hemorrhage. At the time he was stricken he became 
unconscious. He remained unconscious; couldn’t say how 
long, should say some weeks from the time he was stricken. 
He remained in the hospital for some vreeks. He regained 
consciousness at least two months before they took him 
away. He was there about six months. He always knew 
her when she would go there, and would know th^ doctor. 
Whenever anvbodv came to see him he could ahVavs call 

* I 

them by name. He always knew her. After the clot sep¬ 
arated he became all right; his mind came Iback and 

115 he was quite himself. Doctors always held ljiope that 
he would pull through. Mr. Carl Casey, his brother, 

was called in. At that time it was considered very serious. 
He could alwavs call her by name. There was! never a 
day when he could not call her by name, he always knew 
her. He was not entirely unconscious. He just did not want 
to talk. He did not want to enter into any conversation. 
He would recognize her, and the doctor and his brother; 
always knew them and called them by name. He had great 
suffering; it was a cerebral hemorrhage and there was 
great pain. That continued for so long as four months. 
Thinks it was about two months after he went to the hos¬ 
pital, and in about four months he was up in a whee’-chair 
and he went up to see his mother before they went to 
Atlantic City. The nurse and the doctor took him in his 
car to see his mother. 

He was able to take care of himself in the hospital the 
last two months. The nurses rather humored hijn. They 
took care of him. He went in the dining room as soon as 
they got to Atlantic City, and never missed a mealj. Before 
he went to Atlantic City he was up and around in a wheel¬ 
chair and sitting up; couldn’t just state the time. 

116 When he went back into the hospital in May, 1931, 
he had just learned of his brother’s death ajnd it was 

a great shock to him, and the doctor thought he Should go 
back there just for a rest. There was nothing jeally the 

6—6399a 
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cause then, and it was to give Mrs. Casey a rest also. They 
were in Texas in February, 1931, when his brother Carl 
died. She did not tell him for fear of another stroke. She 
waited for the doctor to tell him when he got back. She 
wrote to the doctor and asked him if it was not better. In 
Texas he was getting better every day and stronger. He 
had three good meals a day. He really was getting better 
and she regarded him as very good. That is why she did 
not want to tell him of his brother’s death. She feared the 
effect of the shock. When he went back to the hospital he 
had a bladder condition. That you will find from the doc¬ 
tors, the second time. He went there for a rest. He did not 
have a stroke. He was up very day in a wheel-chair. The 
doctor told him he needed only to stay about two weeks 
to give her a rest and also Mr. Casey. He stayed there and 
came out bn July 8th, 1931, and had a recurrence of this 
bladder trouble, and he went back again; but he didn’t 
have a second stroke either occasioning his going back in 
May, 1931, or occasioning his going back in June. Doesn’t 
think Doctor Campbell would say it was a stroke. He was 
tired out. It was a shock, not a stroke; it was a shock from 
his brother’s death. 

She did not have any difficulty in taking care of him at 
home between the 8th and 10th of June. The doctor thought 
he had better go back to the hospital for treatment. 
117 She did not tell anybody he was unruly and she could 
not take care of him out of the hospital. 

That same summer in August he had a slight stroke. 
From June until August, it was merely bladder trouble, 
with treatments every other day. Then a slight stroke that 
did not last but one day; they kept him in bed perhaps a 
week and then he was up and around in the wheel-chair. 
There never were any further strokes, not even a slight 
stroke. The cause of his death was embolism forming in 
his ankle. The doctor explained to her what embolism was. 
It is a clot that gets into the blood stream and if it stays 
there it closes off all circulation. It was in the foot right 
below the ankle. She had been to see him on Sunday and 
he was very good. This happened on Monday and a nurse 
called her and she went down. His foot was then swelling 
very badly and Doctor Campbell came immediately. He 
said if it was anyone but Mr. Casey he would not pull 
through, but he still had hopes that he would be able to 
get out of it because he had such strong resisting powers. 
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Up until this embolism he was not confined to his bed. 
Just that one time when he had the slight stroke, and then 
he was in bed about a week—they kept him in bed to keep 
him quiet. Then he was up every day. She dpes not 
think she ever saw him in bed after that when shd would 
go there. The nurse would have him up. She never con¬ 
sidered him irrational at any time; never talked irrationally 
in her presence. That does not apply to his first illness in 
the hospital. Then he was irrational until he recovered 
from the stroke. When asked how did it manifest itself, 
she said she does not know; he just w T as not well; h<p didn’t 
talk; I mean, he wasn’t himself; that, is, the only 
118 way she could express it. She was at the hospital 
every day. When they went down to Atlantic City 
after his first illness the grandson had not come to \^ork for 
them yet. They took a nurse for him. She was jnore to 
take care of Mrs. Casey. Mrs. Casey was worn (mt and 
she helped her to care for him. He would get confused 
and call the nurses Nettie if she was not there, jbut she 
never heard him do it in her presence when she wa s there. 
The power of attorney was made right after he entered 
the hospital, through Mr. Carl Casey. Mr. Carl Casey was 
right there; he stayed with witness until he took Mr. Casev 
to the hospital. She had to pay the bills and of course 
she had her own checking account in the Park Savings 
Bank, and so did Mr. Casey; she could not check on his 
account, so Mr. Carl Casey loaned her $500 to pay bills 
until she was given power of attorney on the National 
Metropolitan Bank. Always had her own checking account 
at the Park Savings Bank. Mr. Casey kept enough there 
for emergency. He had most of his money in the Metro¬ 
politan. 

Witness: “Mr. Casey usually gave me a check for a 
thousand dollars, don’t you see, and I suppose my account 
was getting some law.” 

Mr. Carl Casey agreed to loan it. He told her that it 
would be the thing for him to do. There was nothing asked 
about what she had in the Park Savings, whether she had 
money or not. He just loaned her that money and she 
gave him a check back for it as soon as she was given power 
of attorney. That was on her husband’s account. He kept 
the securities in the Park Savings Bank, as it was| near by. 
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He lived near there, and kept them in a joint account 

119 in the safe deposit box. She had right of access, at 
both the Metropolitan and the Park Savings. They 

had a list just before that, had a list of what was then 
owned at the time her husband was taken sick. She always 
helped Mr. Casey with them. They had lists in their desk 
drawer. Supposes after that Mr. Hume changed some of 
the bonds. He made exchanges and got others. He always 
kept an account of each bond that was issued. 

“The Court: So did vou and vour husband? 

“Witness: Yes, certainly.” 

Of course, the salary and dividend checks were deposited 
in the Metropolitan National Bank. When the witness and 
Mr. Casey went to Texas it was where her brother and sister 
lived. The grandson drove the car out. They did not go 
with the grandson because it was in the winter time, in 
January. It was a little too cold. Really too much of a 
risk; it was too long a drive. They didn’t care to. The 
grandson brought the car out, so they could take Mr. Casey 
out every day and for their own comfort. He helped to 
take care of us. Mr. Casey was not very well vet. They 
came back by train because it was quite a long trip from 
San Antonio by automobile. Doesn’t think that either of 
them could have stood a long trip like that. That was to 
save him and to save herself. Before her husband’s illness 
Bob Engle had not been at their house a great deal. He 
was in school and they saw very little of him. He lived 
in southeast from the time he was seven until he was 
about thirteen. Her son was in town and was frequently at 
their house. Mr. Casev’s attitude towards the son was verv 
good; “he certainly did a lot for him.” When asked did 
he approve of the son, she said: “Well, I would think he 
did. 1 He helped take care of him, because he made 

120 very little salary; it was his pleasure to do so, to 
help! me.” Mr. Casey was never in her presence dis¬ 
approving towards her son. 

“Do you know of any event which would have occasioned 
his (Mr. Casey’s) disapproval? 

“No, sir. I certainly do not, never in my presence.” 

She does not remember where the son was throughout; 
there never was a year when she did not know where he was. 
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Redirect examination: 

l 

Mrs. Casey has turned over to her counsel, Mr^ Ricketts, 
all books, accounts, statements, which she had ifelative to 
the transactions in connection with her husband from the 
time of his sickness up to the present time. Referring to 
the papers and documents exhibited to her and which she 
had been called upon to produce, individual checks, slips 
and every other document that she could possibly find at 
this time, they are all turned over to Mr. Ricketts, and the 
papers exhibited to her are what she turned over to Mr. 
Ricketts, and there is nothing else now in her possession 
in connection with her husband’s affairs or her dealings 
with him or others. 

Mr. Downing: These are her checks, her stubs, checks 
that she drew on the Metropolitan Bank, checks on her own 
bank, checks on her own account, and on his Account, in 
the Park Savings Bank. I want to offer them in evidence 
for this reason, your Honor, that I propose tj) have an 
expert accountant show to the court and to the jury by 
these files the devolution of every transaction which she 
had from December 31, 1928. j 

Whereupon the foregoing papers were produced for such 
use as counsel and the court might desire. 

121 The members of Mr. Casey’s family did not call 
to see him very often during his illness, j Saw Mr. 
Landra Platt there not very often. Mrs. Theodora Casey 
Topliffe called about once or twice during his illness. Never 
saw James Platt there. 

Q. “Did you ever see the children of James ahd Landra 
Platt there? A. The daughter came on his first illness with 
the mother and father. 

“Q. Who is the daughter? A. Jane Esther Platt. She 
is Landra’s daughter. She was the only one of the children 
who ever called to see Mr. Casey during his entire sickness, 
and they did not come very often before his illness. Before 
he wrote his will he had seen them. They did not live here. 
Thev lived in Baltimore.” 

V 

After her husband had been taken sick he nev^r had any¬ 
thing to do with the safe deposit box in which the securities 
were kept. She always took care of them, nor did he have 
anything to do with the buying, selling or exchanging of 
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the stocks personally, nothing except what she did. Mr. 
Hume did the buying, selling and handling of those stocks. 
She directed Mr. Hume to buy the stocks and bonds. Mr. 
and Mrs. Casey each had a key to that safety deposit box 
for years and she came with him very often. They visited 
it together. His key when he died was with hers in the 
drawer in the apartment. Each had a key. From Decem¬ 
ber 19, 1928, he did not to her knowledge ever enter that 
box at all. In her return as belonging to Mr. Casey when 
she tiled the papers as executrix she also returned as 

122 belonging to him his checking account in the National 
Metropolitan Bank, and the savings account in the 

National Metropolitan Bank, and it was agreed between 
counsel that the balance so returned was $702.13 in the 
checking account (the bank records in evidence show this 
should be $3,229.98), and $11,350.28 in the savings account 
(according to bank records in evidence this should be 
$9,130.94), 1 The inventory of moneys and debts was filed 
in the prcibate court April 4, 1933, and the inventory of 
appraised personal estate was filed May 11, 1933. 

Thereupon Mrs. Casey was shown a paper by Mr. Down¬ 
ing which she described as a mortgage. The signatures 
are that of her cousin and of the daughter of her cousin 
for money that was loaned to them on a property. Witness 
stated that it is a note for Ten Thousand Dollars, a note 
showing they made a mortgage on this property for $10,000. 

This document was then offered in evidence marked 4 ‘Plain- 
* 

tiff’s Exhibit No. 7” and was admitted without objection. 

“The Court: You have the mortgage there. Let the mort¬ 
gage be marked. There is no question but what it is a 
mortgage.” 

The note and mortgage follow: 

Pltff. Ex. 7. 

$10,000. Los Angeles, California, May 7, 1931. 

123 Three years after date, for value received, we 
promise to pay to Mrs. Frank Casey, at The Kene- 

saw, Washington D. C., the sum of Ten Thousand and 
no/100 Dollars, with interest thereon from date until paid, 
at the rate of 6 per cent per annum, payable annually. 

Should interest not be so paid, it shall become part of the 
principal and thereafter bear like interest therewith. Should 
default be made in payment of interest when due, the whole 
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sum of principal and interest shall, at the option of the 
holder of this note, become immediately due. Principal 
and interest payable in United States gold coin. This note 
is secured by a mortgage upon real property. 

MATTIE T. JACKMAN. 

BERDINE JACKMAN BOVARD. 

Form 97-3-30-10M. 

Form A 5M-1-29-1512 (printed words): 

124 This mortgage, made May 20th, 1931, by Mattie 
T. Jackman and Berdine Jackman Bovar<jl, herein¬ 
after called mortgagor, to Mrs. Frank Casey, hdreinafter 
called mortgagee, 

Witnesseth: That Mortgagor hereby mortgages to Mort¬ 
gagee the real property in the City of Los Angeles, County 
of Los Angeles, State of California, described as— 

That portion of Lot Ninety-six (96) of Tracf number 
Eighty-nine as per map recorded in Book 14, ijages 166 
and 167 of maps, in the office of the County Recorder of said 
County, lying North of the following described Jine: Be¬ 
ginning at a point in the Easterly line of said 1<H distant 
Northerly seventy-eight (78) feet along said Easterly line 
from its intersection with the Northerly line ot County 
Club Drive, one hundred (100) feet wide; thencejWesterly 
in a direct line to a point in a line parallel with aifd distant 
forty (40) feet Easterly, measured at right angles from 
the Westerly line of said Lot, distant Southerly i^long said 
parallel line seventy-five and seventy-two hundredths 
(75.72) feet from the North line of said Lot; thence con¬ 
tinuing along said direct line to the Westerly lir e of said 
Lot. 

including all buildings and improvements thereon (or that 
may hereafter be erected thereon); together with all and 
singular the tenements, hereditaments and appurtenances, 
water and water rights, pipes, flumes, ditches and other 
rights thereunder belonging or in any wise now or hereafter 
appertaining thereto, and the reversion and reversions, re¬ 
mainder and remainders, rents, issues and profits thereof. 

For the purpose of securing— 

First. Payment of the indebtedness evidenced by prom¬ 
issory notes (and any renewal or extension thereof) in form 
as follows: 
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$10,000. Los Angeles, California, May 20tli, 1931. 

Three years after date, for value received, we promise 
to pay to Mrs. Frank Casey, or order, at Washington, D. C., 
the sum of Ten Thousand Dollars, with interest thereon 
from date until paid, at the rate of 6 per cent, per annum, 
payable annually. 

Should interest not be so paid, it shall become part of the 
principal and thereafter bear like interest therewith. 
Should default be made in payment of interest when due, 
the whole sum of principal and interest shall, at the option 
of the holder of this note, become immediately due. Prin¬ 
cipal and interest payable in United States gold coin. This 
note is secured bv a mortgage upon real propertv. 

Mrs. MATTIE T. JACKMAN (M. A. D.) 

125 Mrs. BERDINE JACKMAN BOVARD (N. P.) 

Second. Payment of attorney’s fees, in a reasonable 
sum to be fixed by the Court, and all costs and expenses in 
any action brought to foreclose this mortgage or any action 
or proceeding affecting the rights either of Mortgagor or 
Mortgagee in said real property, whether such action or 
proceeding progress to judgment or not; also such sums 
as Mortgagee may pay for examination of title to, or for 
surveying, the mortgaged property, all of which sums, in¬ 
cluding said attorney’s fees, Mortgagor agrees to pay, and 
the same are hereby declared a lien upon said property 
and are secured hereby. 

Third. Performance of every obligation, covenant, 
promise or agreement herein contained, direct or condi¬ 
tional, and repayment as herein provided of all sums ad¬ 
vanced or expended by Mortgagee under the terms hereof. 

A. 1. Mortgagor agrees to pay, when due, all taxes, 
assessments and incumbrances, which are or appear to be 
liens upon said property or any part thereof, including 
taxes, if any levied under the law of said State, upon this 
mortgage or the debt secured hereby, and hereby waives 
all right to treat payment of such taxes as a payment on 
such debt or as being to any extent a discharge thereof; 
Mortgagor also agrees to keep said buildings insured 
against fire, to the amount required by, and in insurance 
companies satisfactory to Mortgagee, and to assign the 
policies therefor to Mortgagee; and promptly to pay and 
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settle (or cause to be removed by suit or otherwise) all 
adverse claims against said property. 

2. In case said taxes, assessments, or incumbrances so 
agreed to be paid by Mortgagor be not so paid, or said 
buildings so insured and said policies so assigned, or said 
adverse claims so paid, settled or removed, then Mortga¬ 
gee, being hereby made sole judge of the legality thereof, 
may, without notice to Mortgagor, pay such taxes, assess¬ 
ments or incumbrances, obtain such policies of insurance 
and pay or settle or cause to be removed by suit or other¬ 
wise all such adverse claims. 

3. In the event of loss under said policies of lire insur¬ 
ance, the amount collected thereon shall be credited first to 
interest then due upon said indebtedness, next upon any 
advances secured hereby and the remainder, if any, may, 
at the option of Mortgagee, be applied and credited upon 
principal, in which case interest shall thereupon cease on 
the amount so credited on principal; or at the option of 
Mortgagee, said remainder may be released to Mortgagor 
for the purpose of making repairs or improvements upon 
said property, in which case Mortgagee shall not l>e obliged 
to see to the application of the sum so released,) nor shall 
said remainder be deemed a payment of any indebtedness 
secured hereby. 

B. Mortgagor agrees to keep said property in!good con¬ 
dition and repair and to permit no waste thereof, and 
should said property, or any part thereof, require any in¬ 
spection, repair, cultivation, irrigation, protection, care or 
attention of any kind or nature not provided hf Mortga¬ 
gor, then Mortgagee, being hereby made sole judge of the 
necessity therefor, may, without notice to Mortgagor, enter, 
or cause entry to be made upon said property, ai)Ld inspect, 
repair, cultivate, irrigate, fertilize, fumigate, protect, care 
for, or maintain said property as Mortgagee may deem 
necessary. All sums expended by Mortgagee in doing any 
of the things in this mortgage authorized are secured 
hereby and shall be paid to Mortgagee by Mortgagor in 
said gold coin, on demand, with interest from cate of ex¬ 
penditure at the rate named in the promissory no te secured 
hereby. 

C. In consideration of the indebtedness evidenced 
126 by said promissory note, Mortgagor waives all right 
either to apply for, or to procure, registration of 
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said property or any part thereof under the provisions 
of the ‘ 4 Land Title Law,” and hereby agrees: 

1. That to bring* said property or any part thereof under 
the operation of said law would impair the security of this 
obligation; 

2. That Mortgagor will not cause or permit any part 
of said property to be brought under the operation of said 
law; 

3. That if, at any time, the owner of any part of said 
property shall file a petition for registration, or if any part 
of said property be registered under the provisions of said 
law, filing such petition for registration, or such registra¬ 
tion shall each constitute a default in performance of the 
covenants and agreements herein contained on the part of 
Mortgagor, and the whole sum of money secured by this 
mortgage shall, at the option of the holder of said promis¬ 
sory note, become immediately due and Mortgagee may 
proceed to foreclose this mortgage in accordance with its 
terms. 

D. The maker thereof promises to pay said promissory 
note according to its terms and conditions, and in case of 
default in payment of principal or interest, when due, or in 
payment of any other money herein agreed to be paid, or 
in performance of any covenant or agreement herein con¬ 
tained on the part of Mortgagor, the whole sum of money 
then secured by this mortgage shall, at the option of the 
holder of said promissory note, become immediately due and 
this mortgage may thereupon, or at any time during such 
default, be foreclosed, and filing of a complaint in fore¬ 
closure shall be conclusive notice of the due exercise of 
such option. 

E. In the event of foreclosure, the decree may provide 
that the property therein described be ordered sold en 
masse, or in separate parcels, at the option of plaintiff in 
such action. 

F. It is hereby agreed, as part of the security of Mort¬ 
gagee, that if default should be made in payment of the 
principal of said promissory note, or in payment of any 
interest thereon when due or in any other payment in this 
mortgage provided, or in any covenant or agreement 
herein provided to be performed by Mortgagor, then, and in 
each such case Mortgagee, without limitation or restriction 
by any present or future law, shall have the absolute right, 
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upon commencement of any judicial proceeding to [enforce 
any right under this mortgage, including foreclosure 
thereof, to appointment of a receiver of the property hereby 
mortgaged and of the revenues, rents, profits an^ other 
income thereof, and that said receiver shall have (jin addi¬ 
tion to such other powers as the court making such appoint¬ 
ment may confer), full power to collect all such income and 
after paying all necessary expenses of such receivership 
and of operation, maintenance and repair on said property, 
to apply the balance to payment of any sums then due 
hereunder. 

G. Mortgagor agrees that Mortgagee may at any time, 
without notice, and without affecting the personal liability 
of any person for payment of indebtedness hereby pecured, 
or the lien of this mortgage upon the remainder of the 
mortgaged property for the unpaid portion of said indebt¬ 
edness, release any part of said mortgaged property from 
the lien of this mortgage. 

H. Every covenant, stipulation, promise and agreement 
herein shall bind and inure to the benefit of Mortgagor and 
Mortgagee and tlieir respective successors in interest. 

I. In this mortgage, whenever the content so re- 
127 quires, the masculine gender includes the feminine, 
the singular number includes the plural, and the 
words “Promissory Note” include all promissory Jnotes or 
other evidences of indebtedness secured hereby. 

Witness the hand and seal of Mortgagor. 

[seal.] MRS. MATTIE T. JACKMAN. 

MRS. BERDINE JACKMAN BO^ARD. 

State of California, 

County of Los Angeles, ss: 

On this 15th day of June, 1931, before me, Maria A. 
Dolan, a Notary Public in and for said County, personally 
appeared Mattie T. Jackman and Berdine Jackman Bovard, 
known to me to be the persons whose names are subscribed 
to the foregoing instrument, and acknowledged tcj me that 
they executed the same. 

Witness my hand and official seal. 

MARIA A. DOLAN, 

Notary Public in and for the 

County of Los Angeles, 
State of California . 

My commission expires May 16, 1935. 
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128 'Endorsements on Back of Mortgage. 

Mortgage—Individual. Mrs. Mattie T. Jackman, Mrs. 
Berdine Jackman Bovard, 94 Fremont Place, Los Angeles, 
to Mrs. Frank Casey, 4 ‘The Kenesaw”, Washington, D. C. 

Lated-, 19—. Title Insurance and Trust Company, 

Title Insurance Building, 433 So. Spring Street, Los An¬ 
geles, California. 

1019. Order No. —. When recorded please mail to Mrs. 
Frank Casey, “The Kenesaw”, Washington, D. C. Re¬ 
corded Jun. 15, 1931, 13 Min. past 3 P. M., in hook 10941 at 
page 131 of Official Records, Los Angeles, Co., Cal. Re¬ 
corded at request of Grantee —, Owner —, Mortgagee —, 
Mortgagor —, Assignee —, Lessee —, Attorney —, Sheriff 
—, Claimant —, Vendee —. C. L. Logen, County Recorder. 

I certify that I have correctly transcribed this document 
in above mentioned book. M. Haller, 39, Copyist County 
Recorder’s Office, L. A. County, Cal. 

Compared: Document, Colon; Book, Edwards. 

129 Thereupon the mortgage in question was received 
in evidence and marked “Plaintiff’s Exhibit No. 8”. 

The Court (interposing): “There is no question about 
this being a mortgage.” 

Witness then testified that these papers, the note and 
mortgage, were sent to her. Mr. Casey saw them. 

Thereupon counsel for the defendants objected to testi¬ 
mony on the ground that it was a violation of Section 1064 
of the Code of the District of Columbia. This objection 
was sustained by the court, to which exception was made, 
and duly noted upon the minutes of the court. 

After this mortgage and note had been executed she put 
it in the safe deposit box with the bonds and securities. 
She was hear in Washington when the notes were drawn, 
and they came to her by mail, and she took it to the Park 
Savings Bank and put it with the other securities. The 
$10,000 came from the Metropolitan National Bank. There 
has been no interest paid on this note. 
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Cross-examination. 

By Mr. Lesh: 

The maker of this note is a widow, cousin of witness. 
Her husband was witness’s cousin, no relative of Mr. Casey, 
but very dear friends. The $10,000 came from the savings 
account in the Metropolitan Bank under her power of at¬ 
torney. She drew a check and bought a draft and mailed 
it to them bv registered mail. It was a draft that thev 
issued right there in the bank. She drew the check and 
they issued the draft. 

The stock of the Stone Straw Company mentioned 

130 in the inventory filed in the probate court) was in 
the safe deposit box at the National Metropolitan 

Bank; that stock is in the name of Frank Casey land the 
stock of the New Jersey Paper Tube Company wgs in the 
name of Frank Casev. The stock of the Potomac . Electric 
Power Company was in the name of Frank Casey, and also 
the 250 shares of the capital stock of the Lost Creelf; Mining 
Company, which turned out to be worthless, was in the 
name of Frank Casey. There were also in the inventory 
things which his father gave him, consisting of household 
effects, that is chest of drawers, mirrors, etc., bpokcases 
and books. Nothing else except the bank account As to 
the checking account, this was in the Metropolitan [National 
Bank in the sum of $702.13, (according to bank records in 
evidence this should be $3,229.51) and she had power of 
attorney on this account. The checking account and the 
savings account were both in the Metropolitan National 
Bank in his name, and her power of attorney covered both 
of them. 

At this point counsel for Nettie C. Casey distributed 
copies of the Schedule B Revised to the members of the 
jury, which is Plaintiff’s Exhibit No. 2. 

All of the securities mentioned in Schedule B Revised 
were bearer securities with the exception only of 

131 the last one. The mortgage has her nanpe on it. 
Witness knows the difference between registered and 

unregistered securities. The securities referred to in 
Schedule B revised are in the possession of the bonding 
company and at present in the safe deposit box in the Park 
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Road Branch, Riggs National Bank, and will be produced 
at any time. All of the securities are bearer securities 
except the Independent Trust Shares, Item 19 in Schedule 
B Revised. The Independent Trust Shares are in the name 
of Mrs. Casey, and there are 1,000 shares. It is the last 
item of Item 19 in Schedule B Revised. Witness said that 
it paid by check instead of by coupon. They sent a check 
to her. Mr. Lesh then explained to the jury what is meant 
by bearer securities. She was aware that the stock of 
the kind she returned in the inventory as belonging to 
him required an endorsement by Mr. Casey, and the bearer 
securities needed nobody’s signature to pass title. 

Thereupon the witness identified her signature on a cer¬ 
tain letter shown to her which was marked for identification 
as ‘‘Defendant’s Exhibit No. 1”, letter dated Januarv 24, 
1931. 

She remembers saying to Landra Platt: “I wish vou 
would, go and see Frank. I think he would enjoy seeing 
vou.” She did not ask him to see if Mr. Casey knew him. 
She knew he would know him. He knew everybody as 
soon as they entered the room. That was a natural thing. 

132 Thereupon further to maintain the issues upon her 
part joined the plaintiff produced as a witness 
Robert Owen Engle, -who, being duly sworn, testified in 
substance as follows: 

He is the grandson of Mrs. Casey; he is twenty-five years 
old, was born in El Reno, Oklahoma on June 26, 1909. He 
came to Washington about fifteen years ago when he was 
about five or six years old. He came here with his parents; 
his mother is now dead, his father is living. He resided 
with his parents until he got married on July 28,1928. They 
have a child which is about two years old. He became ac¬ 
quainted with Mr. Casey on his arrival in Washington. 
Of course he saw him, although not as much as in the 
last three vears when he was with him all the time. Usuallv 
saw him at his home, with witness’s grandmother. Later 
on he became better acquainted with him about five years 
ago, just before he was taken sick. He was with him con¬ 
stantly Since about five years ago. Before December 19, 
1928, he did not see him awfully much, of course, as witness 
was going to school, to the Eastern High and Central High 
Schools. Mrs. Casey asked him if he would go and stay 
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with them; that is, drive their car for them, and do Whatever 
he could to help them. He and his wife were living- at that 
time on Kenyon Street in an apartment. It wajs before 
Mr. Casey got sick that witness was married. At |the time 
he got married he was not living with the Caseys. His 
prospective bride called to see the Caseys, and Mr. Casey 
was always verv nice to both of them. He seemtd to be 
fond of the wife. Witness did not start to work for 

133 him until September, 1929. He was supposed to drive 
the automobile, take him out whenever he wanted to 

go, and anything else he could be of service to him in. 
Up until the time they were married he did not reside 
with them, but with his parents on Mount Pleasant Street. 
After Mr. Casev was taken sick he visited him at the hos- 

V 

pital, at least four or five times before he came home the 
first time. He saw his grandmother and Mr. Casey very 
much together at that time. When he went to visit him he 
would usuallv go with his grandmother. His attitude 
towards Mrs. Casey was always of the best nature; they 
were always very much devoted, and he was always glad 
to see her. His. wife went to the hospital to see him once 
or twice, does not remember how many times. When wit¬ 
ness visited him at the hospital he would, generally speak¬ 
ing, sometimes be resting in bed, sometimes in the wheel¬ 
chair, sometimes walking in the corridor. He w^s not in 
his house the night Mr. Casey was stricken on IJecember 
16, 1928. 

He accompanied his grandmother and Mr. Casey to the 
Park Savings Bank when Mrs. Casey went to the bank to 
cut coupons. W r hen Mrs. Casey would be cutting coupons 
Mr. Casev would wait out in the automobile, and wait for 
her while she went in the bank to cut her coupons to deposit. 

“Q. Did you ever hear her say anything to hi|m at all 
on those occasions that she went to cut coupons as to what 
she had done with the coupons? A. Oh, yes; she always 
showed him the deposit slips when she came out of the 
bank after she had been in to cut the coupons. ” 

The deposit slips were in Mrs. Casey’s name. Nettie 
C. Casey was the way the account was. He made a couple 
of trips with the Caseys across the continent; he 

134 believes the first was in January, 1930; that was the 
first trip to San Antonio, Texas. His wife and him- 
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self went bv automobile and Mr. and Mrs. Casev went bv 

V V V 

train and they met in San Antonio, Texas. He and his 
wife and Mr. and Mrs. Casey remained there approximately 
three months. Then they went to Galveston, Texas, on 
leaving San Antonio. He and his wife went to Galveston 
in the car, Mr. and Mrs. Casey by rail, and they met them in 
Galveston and spent the night there in a hotel and the next 
morning took the boat from Galveston to New York, all of 
them, and from New York thev drove home to Washington 
in the car. During these trips the relations between Mr. 
and Mrs. Casev were of the best; thev were completelv 
devoted. Mrs. Casey attended to the business affairs, paid 
the bills, etc. They always discussed financial conditions. 
Witness khew that Mr. Casey’s dividend check from the 
Stone Straw Company was always forwarded to him from 
the Kenesaw Apartment House no matter where they were. 
He alwavs endorsed the checks and turned them over to 
Mrs. Casey and told her to do with them as she wished, and 
use them as she needed, and to do with them as she wished. 

“Q. Did you ever hear him make such expression as that 

on anv other occasion? A. Yes. 

•/ 

“Q. When was it? A. It was concerning moneys from 
these coupons. 

“Q. What did he say about them? A. To use the money 
just as she needed, and to use it just as she wished. 

“Q. When these deposits of the coupons clipped from 
these bonds were made in the Park Savings Bank, did you 
hear him ever sav anvthing like that? What did he sav? 

What did you hear him say, if anything, with refer- 
135 en^e to the disposition of the money? A. Well, there 
was nothing that he did say except to tell her to 
use the money as she wished, as she liked.” 

Bv the Court: 

“Q. Well, when she came out, showing you the deposit 
slip, he told her that? A. Yes. 

“Q. Why, she had already deposited it in the bank in her 
own name,” 

Mr. Downing: “Yes. 

The Witness: “Yes. 

By the Court: “And then he told her, after she had 
deposited it in the bank in her own name—did that con¬ 
versation take place then? A. Yes. 
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The Court: “I see. 

The Witness: “What I mean by that is if she wished to 
buy anything—suppose she would come out of the bank- 

By the Court (interposing): “Just tell us an instance. 
Do not assume or suppose. Do you recall incidents [when he 
did do that? A. Yes, sir. J 

“Q. Tell us that. A. Mrs. Casey went in the bank to 
cut these coupons and deposit this money, and on coming- 
out of the bank on this occasion was the one time-+I do not 
know whether this concerned exactly that money or not— 
but at this time it was concerning the purchase of a bond 
from Mr. Hume, and Mrs. Casey asked Mr. Casey what he 
thought of this purchase, and he told her to go a^iead and 
purchase that and use the money ‘just as you wish’.” 

After their return to Washington on May 25, 1931, he 
returned to the hospital. After his return to the hospital 
witness saw him “practically at times every day; some¬ 
times every other day. It was just a matter—p[ always 
went with Mrs. Casey when she went to the hospital. I 
always took Mrs. Casey to the hospital and usually went 
upstairs to his room to see him when she did.” 

136 “Q. Did you hear any conversations between them 

in regard to financial affairs? A. Yes. 

The Court (interposing): “This is in May, 1931, you 
are talking about now. 

Mr. Downing: “Yes; after he went back in the|hospital, 
May, 1931. 

The Court: “After May the 25th. [ 

Mr. Downing: “Yes. 

“Q. Do you remember any specific conversation that Mr. 
and Mrs. Casey had in regard to finances? A. Yes—at the 
hospital? Well, Mrs. Casey always after her trip to the 
bank to cut the coupons, collect interest, she always took 
the deposit slips with her down to the hospital to show to 
Mr. Casev, and she would show them to Mr. Casev and he 
would remark that ‘that is splendid’ and ‘glad you 
were ’- 

Mr. Downing (interposing): “And in whose na^ne- 

Mr. Lesh (interposing): “Just a moment, sir. You are 
interrupting your witness. 

7—6399a 
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Mr. Downing*: “All right. 

Mr. Lesh: “He remarked, ‘it was splendid 7 - 

Mr. Downing (interposing): “He said it was splendid. 
And what else? 

The Witness: “He remarked ‘it was splendid 7 and he 
said, ‘I am glad your securities are paying so well. 7 77 

Witness testified that he knew Miss Vawter, one of Mr. 
Casey’s nurses at the hospital. 

“Q. Did you ever hear a conversation between Mrs. 
Casey and Mr. Casey and Miss Vawter in regard to these 
coupons? A. Well, I do not know whether it was—I do 
know that Miss Vawter was present when Mrs. Casey 
showed Mr. Casey these deposit slips, and the conversation 
was the same as before; I think that was probably the 
incident that I am speaking of; one of the times. 7 7 

Does not know whether he ever saw Landra Platt, James 
Platt or their children or Mrs. Topliffe at the hospital. In 
December, 1930, they made another trip to the West. They 
first went to New York. Witness’s wife and himself 
137 went bv car and Mr. and Mrs. Casev went bv rail. 

The reason for that being that he had to have the 
automobile in New York two or three davs before the sail- 

i 

ing date ih order to put it on the boat. They took the auto¬ 
mobile to the West Coast through the canal. Mr. and Mrs. 
Casey stayed in Los Angeles. That was the first stop. 
They left the boat at Los Angeles. Witness and his wife 
w’ent with them and they staved in Los Angeles. His wife 
and himself returned to the boat and went to San Francisco 
and then thev drove back to Los Angeles to be with Mr. 
and Mrs. Casey. They were in Los Angeles about a week 
or ten davs. From there Mr. and Mrs. Casev took the train, 
and went to San Antonio, Texas. He and his wife drove 
the car to San Antonio, and thev staved there from the 
middle of January until almost the first of May. During 
that trip the relationship between Mr. and Mrs. Casey was 
the same always. They were extremely devoted. Mrs. 
Casey had disposition of moneys on hand. 

“Q. Did you ever hear Mr. Casey say anything about how 
she should distribute the money? A. In regards to these 
checks that he would receive he would endorse them over 
to her and tell her to do as she pleased, to use them as she 
wished. 
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“Q. Wliat checks are you referring to! A. Thqse checks 
were from the Stone Straw Company. 

“Q. Did any dividend checks come in during the trip, if 
you know! A. No; no dividend checks were sent to us while 
we were on the trip.” 

They returned to Washington about the firstj of May, 
1931. His grandmother and Mr. Casey went to Ijhe Kene- 
saw Apartment. They stayed there until Mr. Casey re¬ 
turned to the hospital on May 25, 1931. E^e remem- 
138 bers that he did come out of the hospital after that. 

It is conceded that he came out on Juno 8th and 
returned June 10th. 

“Q. Did you ever see this paper before! 

The Court: i ‘ That is exhibit what! 

Mr. Downing: “No. 6. 

The Court: “You are showing him Exhibit No. p! 

Mr. Downing: “Yes, sir. 

Witness: “Yes; I have. 

“Q. Where did you see it! A. At Mr. and Mrs. Casey’s 
home, in their apartment. 

“Q. Do you know what it is! A. Yes. 

“Q. What is it! A. It is a form from the Guaranty 
Company of New York, and it is asking Mr. Casey to 
appoint Mrs. Casey as his power of attorney to handle these 
securities. 

“Q. Do you know of your own personal knowledge how 
she had been handling them before this occasion when vou 
saw this communication! A. Yes. 

“Q. How was she handling them! A. They were in her 
safe deposit box at Park Savings Bank. 

“Q. Do you know, as a matter of fact, in wliose name 
the transactions, if any, were being carried on! A. Yes, in 
Mrs. Casey’s name. 

i 

Mr. Lesh: “I object to that. I understand that}; you have 
documentary evidence of that here. 

Mr. Downing: “Yes; but if he knows, what harm could 
be done! 

Mr. Lesh: “I do not think I will press that objection. I 
think we both know that she did carry on a great deal of 
that in her own name, and there is no point in it. I with¬ 
draw it. 
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Mr. Downing: “Mr. Engle, was there an occasion when 
this paper that yon have in your hand now was the subject 
of discussion between Mr. Casey and other persons, and if 
so, who were those other persons? 

“A. First, Mrs. Casey and myself, after Mrs. Casey re¬ 
ceived this notice. We did not just know the meaning of 
it. We thought it necessary that Mr. Casey should sign. 

Mr. Downing: You did? 

“A. Yes. So we asked Mr. Casey to sign, and he looked 
at it and read it, and he said: 4 No; I am not going to 
139 sign it. It is not necessary to sign it. The securities 
are yours, and there is no reason for me to sign this 
power of attorney.’ 

“Q. You said you handed it to him and he said, ‘They are 
yours.’ Whom did you understand was referred to as 
‘yours’? A. Mrs. Casey. She was present. He was speak¬ 
ing to Mrs. Casey. 

“Q. And not to you? A. No.” 

Mr. Downing: I am going to read this to the jury now. 
Gentlemen, here (exhibiting) is the envelope in which that 
came. It is dated June 2, 1931. It purports to come from 
Washington office of the Guaranty Company of New York. 

The Court: It is postmarked Washington, is it not? 

Mr. Downing: Yes; postmarked Washington and directed 
to Mr. Frank Casey, Kenesaw Apartments, 16th and Irving 
Streets, Washington, D. C. On the inside—but first I will 
ask the witness this question: 

“Q. Was this little slip on the paper when you saw it? 
A. Yes, sir; it was just as it is. 

“Q. And this lead pencil mark—was that there too? A. 
Yes.” 

Mr. Downing: This little slip says, “Please have Mr. 
Casey sign this at X and return it in enclosed envelope.” 
This (indicating) is the enclosed envelope which was di¬ 
rected to the Guaranty Company, in Washington, D. C. 
The power of attorney reads as follows: 

Know All Men By These Presents: That I, Frank Casey, 
of Washington, D. C., have made, constituted and appointed, 
and by these presents do make, constitute and appoint 
(Mrs.) Nettie C. Casey, of Washington, D. C., my true and 
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lawful attorney, for me and in my name, place And stead, 
to receive and give acquittance for, or otherwise, any and 
all securities due me at any time for the Guaranty 

140 Company of New York, hereby ratifying and con¬ 
firming all receipts and acquittances which my said 

attorney may give in the premises. 

The Guaranty Company of New York may continue to 
act on the faith of this instrument until written Revocation 
is received bv it. 

In witness whereof I have hereunto set my hand and seal 
the 3rd day of June 1931. 

Have Mr. Casey 

sign here. X- j (L. S.) 

In the presence of:-. 

. 1 

Printed thereto was the following typewritten note: 
4 ‘Please have Mr. Casey sign this at 4 X 9 and retuijn it in the 
enclosed envelope.” 

The following is a copy of the forwarding envelope in 
which the power of attorney reached Mrs. Casey: 

Guaranty [Trust]* Company of New York (Stamp) 

[140 Broadway 
New York, N. Y.]* 

811 15th Street, N. W., Washington, D. C. 

^Washington, D. C. 3: 

: Jun 2 : 

: 3-P. M. : 

:_ 1931 

Mrs. Frank Casev. 

* 

% The Kenesaw Apts. 

16th and Irving Sts. N. [E.]* W. 
Washington, D. C. 

141 The following is a copy of the envelope enclosed 
in which the Guaranty Company desired jhe power 

of attorney returned to it: 


[♦Words and figures enclosed in brackets erased in copy.] 




100 


ST. C. CASEY VS. T. C. TOPLIFFE. 


Guaranty Trust Company of New York (Stamp) 

[140 Broaclwav 
New York, N. Y.]* 

811 - 15th St. N. AY., Washington, D. C. 

Guaranty Company of New York. 

811 - 15th Street, N. AY. 

Washington, D. C. 

(Att. Mr. Phillips, Cashier) 

“And you will notice, down here it says, ‘Have Mr. 
Casey sign here’, in lead pencil; and Airs. Casey said that 
she thought that was the handwriting of Air. Hume. 

The Court: AVere there any stocks that the Guaranty 
Company had issued. AYliat kind of a company was that? 

Mr. Downing: That requires a little explanation. 

The Court: You better go into that. 

Air. Downing: AAY have a stipulation, if the court please, 
and I suppose it should have been called to the attention 
of the court and the jury long ago. AYc have stipulated 
here, in order to avoid the necessity of taking testimony 
in New York, in which all the transactions as shown upon 
the books of the Guaranty Company of New York—you 
remember that Airs. Casev testified thev onlv dealt 
142 with the Guaranty Company and the AIcKnew Corn- 
pan^, Tom Hume representing them all the time, 
when he was with the Guaranty Company and when he 
was with the AIcKnew Company. This covers the trans¬ 
actions so far as the books of the Guaranty Company are 
concerned during the time thev were selling or buving for 
Mrs. Casey. Also we have a stipulation in regard to the 
AIcKnew Company to the same effect. So I am calling this 
to your Honor’s attention now and also to the attention 
of the jury. AYe do not have to prove them; they are in 
evidence by stipulation and will be important when we get 
down to that part of the case. 

The Court: You had better read your stipulations into 
the record. 

Air. Downing: All right; I will do that, your Honor. 
This one is in regard to the AIcKnew Company. 

The Court: AIcKnew, you say? 

Air. Downing: D. H. AIcKnew & Company. There was a 
time wdien they no longer dealt with the Guaranty Com- 


[*'Words and figures enclosed in brackets erased in copy.] 
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pany. Of course that lias got to be shown later and we 
expect to show that. 

The Court: You are going to read the stipulation, any¬ 
way? 

Mr. Downing: After that they began dealing with the 
McKnew Company. 

Mr. Lesh: I do not mind your stating, to help everybody 
understand, that they followed Tom Hume who formerly 
was with the Guaranty Company and who then vent with 
the McKnew Company, and then they began to tirade with 
that company. 

The Court: They followed him from one compjmy to the 

other. 

Mr. Downing (reading): 

143 In the Supreme Court of the District of iColumbia, 

Holding a Probate Court. 

Administration No. 44,190. 

In re Estate of Frank Casey, Deceased. 

Stipulation of Counsel re Records of Guaranty Company 

and D. H. McKnew and Co. 

It is hereby by all parties hereto, by their counsel, this 
— day of January, 1934, stipulated that the attached state¬ 
ments, marked “Appendage A” and “Appendage B” are 


true transcripts from the records of the Guaranty Com¬ 
pany of New York and D. H. McKnew and Co.,j of Wash¬ 
ington, D. C., respectively; that the transactions las therein 


recorded actually took place as they respectively purport 


to have occurred; and that said Appendages, o^* either of 
them, may, by any party hereto, be introduced i|n evidence 
at the trial of this cause in lieu of the original records, 
respectively, of said Guaranty Company of New York and 
said D. H. McKnew and Co. 

THEODORA CASEY TOPLIFFE, 
MARGARET PLATT GRAY, 

JAMES B. PLATT, Jr., 

NATIONAL METROPOLITAN ^ANK, 

Trustee . 


Bv PAUL E. LESH, 

DION S. BIRNEY, 
NETTIE C. CASEY, 

By RALPH A. RICKETTS, 
ROSSA F. DOWNING. 
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144 Guaranty Company of New York, 

31 Nassau St., New York City. 


October 4 1933. 


Mr. Frank Casey, Deceased, 
Washington, D. C. 


Sale, as 

Principals, 

Date. 

Amount. 

1/ 7/27 

SI.000 

1/ 7/27 

2.000 

1/ 7/27 

2,000 

2/11/27 

3,000 

3/ 4/27 

1,000 

3/11/27 

1,000 

4/27/27 

2.000 

5/19/27 

1.000 

6/22 27 

,1.000 

8/11/27 

5.000 

8/12/27 

5,000 

8/12/27 

5,000 

10/18/27 

2,000 

11/17/27 

5,000 

1 / 9/2S 

2,000 

1/18/2S 

5,000 

1/30/2S 

1,000 

2/16/28 

5,000 

4/26/28 

15,000 

5/31/28 

5,000 

6/ 7/28 

3,000 

6/29/2S 

5,000 

10/ 6/30 

5,000 

10/ 6/30 

5,000 

6/29/31 

5,000 

1/23/29 

5.000 

1/24/29 

5,000 

1/25/29 

5.000 

1/25/29 

5,000 

1/28/29 

30,000 

1/ 3/30 

35,000 

7/ 5/30 

10,000 

10/ 6/30 

5,000 


to the Above and Purchases for His Account, as Agents. 


Security. 

Montevideo 7’s, 1952.. 

U. S. Rubber 5’s, 1947. 

Inter. Pub. Serv. 5’s, 1956.. 

Associated Gas & Elec. 5 %’s, 1977. 

Chile Copper Co. 5’s, 1947... 

Westvaco. Co. Chlorine 5 %’s, 1947. 

Cinn. St. Rly. 5 %’s, 1952... 

Union Pacific 4% J s, 1967... 

Lorillard 5 %’s, 1937. 

Midvale Steel Ordnance Co. 5’s, 1936. 

Western Elec. 5’s, 1944... 

St. Louis Iron Mt. So. Rly. 4’s, 1933. 

Republic of Poland 7’s, 1947. 

N. Y. Power & Lt. 4%’s, A-O. 1967. 

American Rolling Mills 5’s, 1948. 

Continental Gas & Elec. 5’s, Feb., 1958. .. 

Nat’s Dairy Prod. 5%’s, Feb., 194S. 

Scripps 5%’ s, Feb., 1943. 

New South Wales 5’s, F & A, 1957. 

City of Copenhagen 5’s, J & D, 1952. 

Tokyo 6’s, June, 1953. 

Baltimore 4’s, Oct., 193S. 

State of Ill. 4’s, 1958. 

City of Erie, Pa. 4J4’s, 1943. 

Commonwealth Ed. 4’s, 19S1. 

West Virginia 4%’s, J-J, i944. 

Tenn. Park 4%’s, F & A, 1949. 

Milwaukee, Wise. 4%’s, J & J, 1942. 

St. Louis, Mo. 4%’s, A & O, 1941. 

U. S. Gov’t Ctfs. 4%’s, A, dated 12/15/28, 

due 12/15/29... 

U. S. 1st Liberty Loan 3%’s, 1947/32. 

City of Baltimore 4’s, A-O, 194S. 

City of Portland, Oregon 4%’s, A-O, 1937. 


Price. 
101 % 
95% 
96 
95% 
95% 
9S 
100 
97% 
97% 
99% 
103% 
plus S2 

95 
92 

96 

99% 

API / 


99 

95% 

97% 

90% 

99% 

102.522743 

102.989736 

94% 

102.224659 
4% basis 
104.098158 
103.803594 

99 23/52 
99 15/32 

QQ 3^ 

102.712877 


145 Purchases, as Principals, from Above and Sales for His Account, as Agents. 


2/11/27 
2/11/27 
2/11/27 
3/ 5/27 


SI ,000 St. Louis, San Francisco Rly. 4’s, 1950.... 85% 

1,000 Pacific Fruit Express 7’s, 1930. 106 

1,000 Porto Rico Sugar Co. 7’s, J & D, 1941.... 107% 

74 Shs. Calumet & Hecla Copper common stock... 15 

less 12% 
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Date. Amount. Security. Price. 

3/ 7/27 5 Shs. Calumet & Hecla Copper common stock... 15 less $1 

3/12/27 20/100Shs. Calumet & Hecla Copper common stock... 13 

3/25/27 5,000 New Orleans, La. 4’s, 1950, optional 1942 95.829112 

4/29/27 1,000 Pitt. Cinn. Chic. & St. L. 5’s, J-D, 1970. . 108% 


4/29/27 1,000 American Tel & Tel 5’s, 1946. 104% 

6/22/27 1,000 Westvaco. Chlorine 5%’s, 1937. 100 

11/17/27 5,000 Baltimore Co., Md., 4%’s, J-D, 1938. 102.82 

4/27/28 5,000 St. Louis Iron Mt. So. Rly. 4’s, 1933. 96% 

6/ 6/2S 3,000 Tokyo Elec. Lt. 6’s, F & A, 1928. 1024.1113 

10/23/29 5.000 Midvale Steel & Ordnance 5’s, 1936. 99 less S2 

10/ 6/30 1,000 U. S. Rubber 5’s, 1947. 76% less 

$2.50 

10/ 6/30 2.000 Inter. Pub. Serv. 5’s, J & D, 1956. 99% 

10/ 6/30 2,000 Cinn. St. Ry. 5%’s, 1952. 90 less 

82.50 

10/ 6/30 2,000 Republic of Poland 7’s, 1947. 87% less 

82.50 

10/ 6/30 2,000 American Rolling Mills 5’s, 194S. 100% less 

52.50 

10/ 6/30 3,000 Tokyo 6’s, 1953.j S9 less 

82.50 

10/ 6/30 1,000 U. S. Rubber 5’s, 1947. 75% less 

82.50 

10/11/30 5,000 New York Power & Lgt. 4%’s, 1967. 97% less 


S2.50 

Appendage A. 


Guaranty Company of New York. 
31 Nassau Street, New York City. 


October 4, 1933. 


I f 

Mrs. Frank Casey, 

The Kenesaw Apts., 

Washington, D. C. 

Sales, as Principals, to the Above and Purchases for Her Account, as Agents. 


Date. Amount. Security. I Price. 

6/8/29 $15,000 West Va. 4%’s, Jan., 1933. 100 

6/ 8/29 15,000 Tennessee 4%’s, 1939. 100 

7/29/29 5,000 Lansing, Mich. 4%’s, J & J, 1951. 100 

7/29/29 5,000 Cincinnati, O., 4%’s, M & S. 101.115598 

10/ 9/29 5,000 Texas Corp. 5’s, Oct., 1944. 98% 

10/28/29 5,000 City of N. Y. 4 %’s, J-D, J 941. 101.853 

10/ 1/30 5,000 Detroit, Mich. 4%’s, J-J, 1941. 103.323396 

10/ 2/30 5,000 City of Toronto 6’s, J-J, 1937. 107.428779 

10/15/30 3,000 Newark, Cy. of, 4%’s, A-O, 1945. 105.585307 

5/27/31 5,000 Cy. & Co. Francisco 4%’s, J-J, 1961. 108.700385 

5/27/31 5,000 Cy. Minneapolis 3%’s, A-O, 1950. 102.726868 
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Appendage A—Continued. 

Purchases from Above, as Principals, and Sales for Her Account, as Agents. 

Date. Amount. Security. Price. 

6/10/29 * S30,000 L. L. 4 %'s, J & D 15, 1929. 99 23/32 

10/ 2/30 1,000 Mtge. Bk. of Chile 6%’s, J-D, 1961. 96-2.50 

10/ 2/30 1,000 Nat’l. Dairy Prod. 5 %’s, F-A, 1948. 101-2.50 

10/ 2/30 1,000 Arkansas Water Co. 5’s, A-O, 1956. 96% 

10/ 2/30 1,000 Union Pacific R R 4%’s, J-J, 1967. 101-2.50 

10/ 2/30 1,000 United Steel Works 7’s, A-O, 1951. 105-2.50 

10/ 2/30 1,000 Montreal Lt. Heat & Pwr. Co. 5’s, A-O,1951 104-2.50 

10/ 2/30 1,000 P. Lorillard Co. 5%’s, J-J, 1937. 93-2.50 

10/ 2/30 1,000 Imp. Japanese Gov’t. 6%’s, F-A, 1954_ 105%-2.50 

10/ 2/30 ; 1,000 City of Los Angeles 4%’s, A-O, 1943. 103% 

10/ 2/30 1,000 City of Montevideo 7’s, J-D, 1952. 95%-2.50 

10/ 2/30 1,000 Chile Copper Co. 5’s, J-J, 1947. 94%-2.50 

10/ 6/30 3,000 Asso. Gas & Elec. 5%’s, F-A, 1977. 97%-2.50 

147 D. H. McKnew & Company, Inc. 

Interest to-. 

In Account Current with Mrs. Nettie C. Casey, of Washington, D. C. 

Dr. Cr. 

Date. Purchases and Receipts. Amount. 

1931. 

Dec. 22 5M Common Edi. 4%, 1981, Rec’d. 

1932. 

Jan. 8 3M Wash. & Suburban Co’.s 5%%, 1941, 55. 1,70S.20 

2M Montgomery City, Md. 4%%, 1957, 96. 1,936.75 

11 Check. 318.10 

19 3M Assoc. Electric Co. 5%, 1961, 58. 1,747.50 

Check 55 75 

20 5M Conti. Gas & Elec. 5%, 1958, Rec’d. 

5M New South Wales 5%, 1957, Rec'd. 

5M City of Copenhagen, 5%, 1952, Rec’d. 

3M Wash. & Suburban Co.’s 5%%, 1941, Rec’d. 

Feb. 1 5M City of Baltimore 4%, 1951, 93%. 4,742.22 

84,500 Portland R. R. Co. 1st 3%%, 1951, 45. 2,039.00 

2 5M Western Electric 5%, 1944, Rec’d. 

Check. 125.00 

11 1,000 Sh. Independence Trust Shares, 2.35... 2,350.00 

5M Amer. States Pub. Serv. 5%% 1948, 56 . 2,879.44 

1M Portland R. R. Co. 5%, 1945, 55. 564.03 

17 5M New York Edison 5%, 1951, 97. 4,944.44 

18 5M State of Maryland 4%%, 1944, 97.7019. 4,8S6.86 

Check. 368.78 

26 5M New York Edison 5%, 1941, Rec’d. 
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D. H. McKnew & Company, Inc. 
Interest to-. 


In Account Current with Mrs. Nettie C. Casey, of Washington, 
Dr. 

148 


Date. Sales and Deliveries. 

1932. 

Jan. 8 2M Common Edi. 4%, 1981, 76%. 

1M Common Edi. 4%, 1981, 76%. 

2M Common Edi. 4%, 1981, 80%. 

11 3M Wash. & Suburban Co.’s 5%%, 1941, Deld. 
2M Montgomery Cty., Md., 4%%, 1957, Deld. 

19 3M Wash. & Suburban Co.’s 5%%, 1941, 58... 

20 5M New South Wales 5%, 1957, 50%. 

Feb. 1 Coupons 5M Cont. Gas Elec. 5%, 1958. 

5M Western Electric 5%, 1944, 97. 

2 5M City of Baltimore 4%, 1933/67, Deld. 

3 Check 

11 2M Cont. Gas & Eiec. 5%, 1958, 55%. 

3M Cont. Gas & Elec. 5%, 1958, 55%. 

5M City of Copenhagen 5%, 1952, 55%. 

Oiicck 

S4,500 Portland R. R. Co.’ 3%%’ 1951, Deid.' ’ 
5M New York Edison 5%, 1951, Deld. 

5M State of Maryland 4%%, 1944, Deld. 

5M Amer. States Pub. Serv. 5%%, 1948, Deld. 
25 1M Portland R. R. Co. 5%, 1945, Deld. 

1000 sh. Independence Trust Shares, Deld. 


Date. 

1932. 


Mar. 

4 


14 


27 

Apr. 

12 


13 


15 

May 

18 


20 


27 

June 

3 


6 


18 


20 


21 


Purchases and Receipts. 


Check. 

5M Central Ill. Pub. Serv., 6%, 1957, 88.. 

5M Kentucky Utilities 6%, 1957, 88. 

15M State of West Va. 4%%, 1933, Rec’d. 

Check. 

10M Jersey City, N. J. 4%%, 1961, 92%.. 
5M New York City 4%%, 1977, 91%.... 

Check. 

10M State of Tennessee 4%%, 1939, Rec’d. 

10M Nor. Penn. Power 5%, 1962, 90. 

Check 

5M State of Maryland 4%%, 1944, Rec’d. 

5M Erie Lighting Co. 5%, 1967, 96. 

Check. 

5M City of Cincinnati 4%%, 1938, Rec’d. 
5M City of Milwaukee 4%%, 1942, Rec’d. 
5M City of St. Louis 4%%, 1941, Rec’d. 
5M City of Lansing 4%%, 1951, Rec’d. 
4M City of Los Angeles 5%, 1947, 99%... 
1M City of Los Angeles 5%, 1944, 99%... 
5M State of Michigan 4%%, 1935, 101... 


D. C. 
Cr. 


Amount. 


1,555.72 

779.11 

1,628.22 


1,803.25 

2,643.06 

125.00 

4,921.53 

4,742.22 

1.103.88 
1,663.33 

2.813.89 
4,886.86 


Amount. 


500.00 

4,435.83 

4,416.67 

162.50 

9.252.50 
4,651.25 

1.287.50 

9,048.61 

170.14 

4,845.14 

318.34 


4,067.23 

1,018.06 

5,045.00 
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D. H. McKnew & Company, Inc. 

Interest to-. 

In Account Current with Mrs. Nettie C. Casey of Washington D. C. 

Dr. Cr. 
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Date. Sales and Deliveries. Amount. 

1932. 

Mar. 1 5M New York Edison 5%, 1951, 99%. 5.066.67 

17 5M Central Ill. Pub. Serv. 6%, 1957, S8%. 4,448.33 

Apr. 12 15M State of West Va. 43 4%, 1933, 100. 15,191.25 

5M Kentucky Utilities 6%, 1957, Deld. 

15 10M Jersey City, N. J. 4%%, 1961, Deld. 

5M New York City 4%%, 1977, Deld. 

May 20 10M State of Tennessee 4%%, 1939, 91. 9,218.75 

24 10M Nor. Penn. Power 5%, 1962, Deld. 

26 5M State of Maryland 434%, 1944, 102.065357. 5,163.48 

June 6 5M Erie Lighting Co. 5%, 1967, Deld. 

20 5M City of Milwaukee 4%%, 1942, 102.522893. 5,182.39 

5M City of Cincinnati 4%%, 1938, 100. 5,068.13 

21 5M City of Lansing 4%%, 1951, 96%..... 4,943.75 

5M City of St. Louis 4%%, 1941, 101.677334. 5,134.50 

20 4M City of Los Angeles 5%, 1947, Deld. 

1M City of Los Angeles 5%, 1944, Deld. 

5M State of Oregon 4%, 1938, Deld. 

5M Milwaukee County 4%%, 1946, Deld. 

July 7 5M State of Michigan 4%%, 1935, Deld. 

5M City of Erie, Pa. 4%%, 1943, 99%. 5,055.17 

9 5M City of Minneapolis 3%%, 1950, 91.553284. 4,629.74 

151 

Date. Purchases and Receipts. Amount. 

1932. 

Sept. *7 5M State of Arkansas 4%%, 1952, 88%. 4,485.66 

3M City of Boston Met. Dist., 4%%, 1962, 105%. 3,168.17 

3M City of Newark 4%%, 1945, Rec’d. 

8 5M State of Michigan 4%%, 1935, Rec’d. 

5M City of Baltimore 4%, 1951, Rec’d. 

5M City of Portland, Ore. 4%%, 1937, Rec’d. 

12 Check 988 03 

29 5M Wash. Sub. San.' Dist.' 4%%,’ 1974^ 90%.’.’. *. ’. ’. *. *. 4,580’ 63 

Oct. 3 5M State of California 4%, 19S5, Rec’d. 

5M State of Oregon 4%, 1938, Rec’d. 

10 5M Kansas City, Mo. 4%, 1957, 102.78. 5,227.89 

13 5M City of Montreal 4%%, 1950, 94... 4,764.38 

14 5M City of Boston 3%%, 1949, Rec’d. 

17 Check. 355.58 

18 5M State of New Jersey 4%%, 1949, Rec’d. 

20 5M City of Ottawa 5%, 1938, 102. 5,175.69 

21 Check. 166.29 

152 

Date. Sales and Deliveries. Amount. 

1932 

Sept. 29 5M State of California 4%, 1985, 101.56092 . 5,126.94 

§M State of Oregon 4%, 1938, 98.51173... 5,025.03 

Oct. 11 5M City of Boston 3%%, 1949, 95.103204 . 4,776.51 

17 5M City of Montreal 4%%, 1950, Deld. 

5M Wash. Sub. San. Dis. 4%%, 1974, Deld. 

5M City of Kansas City, Mo. 4%, 1952, Deld. 

20 5M State of New Jersey 4%%, 1949, 105.476954 . 5,341.98 

21 5M City of Ottawa 5%, 1938, Deld. 
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D. H. McKnew & Company Inc. 
Interest to-. 


In Account Current with Mrs. Nettie C. Casey of Washington D. C. 

Dr. “ Cr. 
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Date. Purchases and Receipts. Amount. 

1932. 

June 21 5M State of Oregon 4%, 1938, 97. 4,898.33 

5M Milwaukee County 4 34%, 1946, 101X . 5,067.51 

22 Check. 232.64 


11 5M City of New York 434%, 1957, 87 % . 

5M City of Boston 3%%, 1949, 95.71760. 

5M State of California 4%, 19S5, 98.272024... 
5M City of Erie, Pa. 434%, 1943, Rec’d. 

5M City of Minneapolis 3%%, 1950, Rec’d. 

5M State of West Va. 434%, 1944, Rec’d. 

13 5M City of Knoxville 434%, 1934, Rec’d. 

16 5M State of Illinois 4%, 1958, Rec’d. 

10M City of Baltimore 4%, 1948, Rec’d. 

20 5M State of West Va. 434%, 1947, 104.39524.. 
5M State of New Jersey 434%, 1949, 105.47695 

5M New Jersey Pr. & Lt. 434%, I960, 81. 

13 Check. 


4,431.25 

4.853.59 

4.918.60 


5,287.89 

5,285.73 

4,116.88 

370.32 


21 Check.. 

Aug. 23 5M Penn. Electric Co. 5%, 1962, 83. 

5M Texas Corp. Cono. 5%, 1944, Rec’d. 

Sept. 7 5M Federal Land Bank 434%, 1953, 9334. 

5M Prov. of Ontario 5%, 1960, 9S34. 
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Date. Sales and Deliveries. 

1932. 

July 9 5M State of West Va. 434%, 1944, 97.658999.... 

13 5M State of California 4%, 1985, Deld. 

5M City of Boston 3%%, 1949, Deld. 

5M City of New York 434%, 1957, Deld. 

5M City of Knoxville, 434%, 1934, Deld. 

15 5M State of Illinois 4%, 1958, 95.116748. 

17 10M City of Baltimore 4%, 1948, 97^4. 

20 5M New Jersey Pr. & Lt. 434%, I960, Deld. 

21 5M State of New Jersey 434%, 1949, Deld. 

5M State of West Va. 434%, 1947, Deld. 

Aug. 23 3M Texas Corpn. Conv. 5%, 1944, 91*34. 

2M Texas Corpn. Conv. 5%, 1944, 9134. 

Sept. 6 5M Penn. Electric Co. 5%, 1962, Deld. 

7 5M City of Baltimore 4%, 1957, 10034. 

5M City of Portland, Ore. 434%, 1937, 95.199536 

3M City of Newark 434%, 1945, 9334. 

5M State of Mich. 434%, 1935, 101. 

12 5M City of Boston Mch. Dist. 454%, 1962, Deld. 
5M Prov. of Ontario 5%, 1960, Deld. 

14 5M State of Arkansas 424%, 1952, Deld. 

5M Federal Land Bank 434%, 1953, Deld. 


35.34 

4,243.75 

4,704.38 

4,991.67 

Amount. 

4,888.85 


4,831.95 

9,893.89 


2,803.80 

1,864.20 

5,099.17 
4,858.11 
2,863.8S 
5,092.50 


155 In the Supreme Court of the District of (polumbia, 

Holding a Probate Court. 

Administration No. 44,190. 

In re .Estate of Frank Casey, Deceased^ 

Stipulation of Counsel. 

It is hereby stipulated by all parties hereto, by their re¬ 
spective counsel, this 7th day of March, 1934, without con- 
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cession by any party as to the materiality thereof and with 
the reservation of the right to object thereto if so advised, 
that the following facts are true: 

The New Jersey Paper Tube Company issued dividend 
checks to the order of Frank Casev of the numbers, dates 
and amounts shown below; that the checks numbered 8762, 
8804 and 8844 may be produced in evidence without proof 
of their authenticity, or of the signature of the drawer 
thereof, and that the other five checks shown on the list 
below were of identical tenor and effect except as to the 
difference in numbers, dates and amounts: 


Numbers. 

Dates. 

Amounts. 

8578 

May 1, 1927 

$10,104.38 

8617 

Jan. 2, 1928 

1,188.75 

8646 

Jan. 12, 1928 

1,188.75 

8690 

Jan. 2, 1929 

1,188.75 

8720 

Jan. 8, 1929 

2,020.87 

8762 

Jan. 5, 1930 

3,566.25 

8804 

Jan. 5, 1931 

3,566.25 

8844 

Jan. 9, 1932 

2,763.00 



$25,587.00 


And that after the death of Frank Casey, two additional 
dividend checks were similarly issued, payable to the 
Estate of Frank Casey, and that the same may be, if ma¬ 
terial, introduced in evidence without proof of their 
156 authenticity or the signature of the drawer, said 
checks being of the numbers, dates and amounts as 
follows: 


Numbers. 

Dates. 

Amounts. 

8882 

Jan. 5, 1933 

$150.00 

8923 

Jan. 2, 1934 

120.00 



$270.00 


That said dividends were paid by said New Jersey Paper 
Tube Company in respect of the stock holdings of Frank 
Casey in said company, which during said periods were 
as follows: 

15 shares from a time prior to May 1, 1927, owned out¬ 
right; 
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102% shares from a time prior to May 1, 1927, to his 
death, as life tenant; 

34% shares from February 7, 1931, to his death, as life 
tenant. 

R. F. DOWNING^ 
Attorney for Nettie C. Casey . 
PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Theodora Casey 
Topliffe et al., and National 
Metropolitan Bank , Trustee , 
Petitioners. 

157 Witness was thereupon asked if he had ever seen 
the mortgage and $10,000 note referred to in Mrs. 

Casey’s testimony, and he answered “I have,” and that 
they were “a first mortgage on property in Los Angeles, 
California.” The note was sent before the mortgage was 
ready to secure the loan. He has seen these papers in the 
hands of Mr. Casey. His mind was very clear. He read 
the papers. He saw them in Mr. Casey’s hands Sometime 
after they returned from the last trip they took. He read 
the papers through. Mrs. Casey gave them to hiin. Mrs. 
Casey received them through the mail. Witness !does not 
remember whether they came by registered mail or how 
they came. He knows she received the document through 
the mail and then showed it to Mr. Casey. He remembers 
his reading it. Does not remember just how soon it was 
after it arrived that he saw Mr. Casey reading i;. 

The Court: ‘ 4 Did he say anything about it then f A. He 
commented on it.” 

He said “it certainly should be a good investment.” He 
looked at the property while they were out in California. 
It was a house and lot, valued at approximately $50,000 
or $60,000, residence property. He does not remetnber the 
name of the street on which it was. He has seen it person- 
allv. He has been there. Mr. Casev saw ttie house 

158 and went inside. The loan was not discussed at that 
time. It had not been made. He saw the house and 

then at a later date the loan was discussed. Does not think 
at the time he looked over the property that the |loan had 
even been thought of, but he knew what the property was. 
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Does not think he was thinking about any loan then. If 
he was witness did not hear anything about it. 

Mr. Downing: “Mr. Engle, there is just one last ques¬ 
tion I want to put to you, and it is this. Q. Who were 
present at this interview when you discussed that Guar¬ 
anty Company power of attorney? A. On one of the oc¬ 
casions Mr. Hume came up. In fact, I believe Mrs. Casey 
asked Mr. Hume to come up and said Mr. Casey had re¬ 
fused to sign this power of attorney and asked Mr. Hume 
to come up, so that he could explain it more clearly than 
we could; that maybe there was some reason why he should 
sign that we didn’t know of and that he did know of. So 
Mr. Hume came up and talked to Mr. Casey about it and 
Mr. Casey told Mr. Hume that he would not sign it, that 
it was not necessary; that the securities were Nettie’s and 
it wasn’t necessary to sign the power of attorney.” 

Cross-examination: That was the second time he said 

the securities were Nettie’s in his presence. This matter 

was discussed more than once and on one occasion witness 

knows he said “the securities are vours” when he was 

% 

speaking to Mrs. Casey and on the other he said the securi¬ 
ties were Nettie’s. Witness was present both times. Does 
not remember the exact time “but they were very near, per¬ 
haps a couple of days, perhaps the day after we had a 
discussion 1 about it with Mr. Casey and Mrs. Casey and 
myself, and the next day we asked Mr. Hume to come up.” 
These discussions were had at the Kenesaw Apartments. 

■ 

159 Mr. Lesh: “Q. Are you sure what the words were 
that he used? A. When he said, ‘There is no need 
for me to sign the power of attorney’? 

“Q. Yes. A. Yes. 

“Q. Will you repeat them again? A. He said, ‘There 
is no need of my signing the power of attorney. The se¬ 
curities are Nettie’s.’ 

“Q. He was addressing whom? A. Mr. Hume. That 
was part of the conversation. I don’t know what else was 
said. It 'is possible that I might not have stayed for the 
rest of the conversation. Mr. Hume stayed quite a while 
and visited with Mr. Casey. On all his visits he always 
stayed for some time, not only talked business matters 
but other things as well. 
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“Q. You said before the first interview with ^lr. Casey 
that you and Mrs. Casey thought it was necessary to 
get him to sign? A. That is right. 

“Q. Why? A. It seems as if the Guaranty Company 
thought it necessary, and we didn’t just know why, but 
we thought if they deemed it necessary, perhaps it was.” 

Had heard nothing about it before it came through the 
mail. First came to his attention when Mrs. Cas^y showed 
it to him in her apartment. Does not remember where 
Mr. Casev was. 

“Q. What do you mean by that? Would |ie be out 
without you? A. It is possible, yes. He very often used 
to take walks around the building there. You know the 
Kenesaw is on a square by itself. Very often he 
160 used to go out and take walks around the build¬ 
ing. ’ ’ 

It is possible that Mrs. Casey discussed it with wit¬ 
ness before she discussed it with her husband. Does not 
remember whether she did or not or whether Mr. Casey 
was present or whether he was not. 

Mr. Lesli: “On direct examination vou said that 4 we’ 
thought ‘we’ ought to get him to sign it. A. Yes. 

“Q. Which certainly implied to me that yoi^ and Mrs. 

Casey had come to a decision before you put it up to 

him. A. Possiblv we had. 

%> 

“Q. Not possibly—I want to know. A. I don’t know. 

“Q. You do not remember? A. I don’t remember 
whether Mr. Casey was present. Even if he was, we would 
have had the discussion in front of him justj the same, 
whether he was there or not. But I remember ^Irs. Casey 
asking me what I thought about it. I knew jvery little 
about such things, and I said, ‘If the Guaranty Company 
thinks it is necessary, perhaps he better sign it. ’j 

“Q. Did Mr. Hume think it was necessary? A. He 
thought, I think, that it was necessary. I (ion’t know 
whether Mr. Hume thought it was necessary to sign it 
or not. 

“Q. You don’t remember what he said about it? A. No; 


I know he showed it to Mr. Casey and there! 


was some 


discussion about it, but I don’t remember. 


8—6399a 
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“Q. Had not Mr. Casey seen it already? Had you not 
shown it to Mr. Casey? A. It was right there in the 
room, lying on a table. 

“Q. Do you remember what Mrs. Casey said? A. To 
Mr. Casev? 

•f 

“Q. Yes. A. On the occasion when Mr. Hume was there? 

“Q. Either on the first occasion or on the occasion when 
Mr. Hume was there. A. We just asked Mrs. Casey- 

“Q. That is ‘we’. What did she say? A. Mrs. Casey 
told Mr. Casev that this document had been sent to them 
through the mail from the Guaranty Company, and 
161 that they wanted him to sign this power of attorney. 

* * * Mrs. Casev asked Mr. Casev to sign the 

power of attorney. 

Mr. Lesli: “But vou do not remember what she said? 
A. Not the exact words, not word for word. 

“Q. Mrs. Casey did not say ‘to sign the power of at¬ 
torney.’ I am sure that is not right. Do vou remember 
what she said? A. Not the exact words. 

Q. You don’t remember what Mr. Hume said? A. Not 
the exact words. 

“Q. You do remember what Mr. Casey said, the exact 
words? A. Yes.” 

The witness testified that lie told his counsel about the 
incident as it happened, perhaps two or three times. 

Mr. Lesli: “Let me refresh your recollection. That 
paper came through the mail on June 2. Don’t you re¬ 
member, as a matter of fact, that Mr. Casey was in the 
hospital on June 2, 1931? A. Well, I wouldn’t know. 
Perhaps he wms. 

“Q. See 1 if I can refresh your recollection about it. We 
have all agreed that he went to the hospital on May 25 
and stayed there. Do you remember a time when he went 
to the hospital and stayed there for just a couple of weeks 
and then came out for a day? A. Yes. 

Mr. Downing: “Three days, as a matter of fact, the 
8th, 9th and 10th. 

Mr. Lesli: “He came out on the 8th and went back 
on the 10th. * * * Do you remember that he went 

back on a Wednesday? A. I don’t remember the date of 
the dav. 

mt 
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“Q. You do remember that that notice came! through 
the mail during that period when he was in thd hospital 
a short time! A. No; I don’t remember that lie was in 
the hospital. I know the notice was around the house for 
some time. 

The Court: “Was what? The Witness: It was around 
the house for some time. 

The Court: “Did you not sav that the dav it came 

9/ %/ 

you showed it to Mr. Casey, and Mr. Equine was 
162 there the next day after you showed itl to him? 

A. Yes; after Mr. Casey saw it; but I said I didn’t 
remember when it was shown to Mr. Casey; I (lidn’t re¬ 
member how soon after it was delivered Mr. Gasev saw 

•> 

it.” 

Mr. Casey was brought home out of the hospital on 
the 8tli and went back on the 10th because his condition 
was such that home was the place for him. He no longer 
needed to stay in the hospital. It was the moifning that 
he went back to the hospital or the night befor^, he does 
not quite remember just how it was, but he d ev< d°P e d 
some bladder condition and the doctor was called over, 
and he said it would be better for him to go bhck to the 
hospital and take treatments. He had been over to the 
hospital before, mainly for a rest and not for the bladder 
condition. It had not been long since he had been taking 
a long journey, and then, too, he had just received news 
of his brother Carl’s death. The doctor and Mrs. Casey 
thought it would be better for him to rest up to build 
back his strength. The shock seemed to be quite a lot 
for him. Recalls that they had the doctor tell him of his 
brother’s death, and he was present. He does not be¬ 
lieve that Mr. Casey answered the doctor. He knows that 
Mr. Casey slumped down a bit and began to weep and 
at that time witness left the room. Could no{ say that 
Mr. Casey said, “ ‘My brother’ and that is all.” It was 
after he had been told of his brother’s death that thev 
decided to take him to the hospital. He seeifoed to be 
terribly nervous after the news of his brother’s death, and 
he did not want to get out and ride and take his walks, 
and such things as that; and they asked Dr.i Campbell 
what he thought. Does not remember anything ht did when 
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he was terribly nervous any more than anybody 

163 else would. He didn’t seem to want to do the things 
he had been doing. He was not interested in his 

rides. He tvanted to just sit in the house and he seemed 
to be thinking a great deal about perhaps the death of 
his brother. He was nervous. He was touchy. If you 
started a conversation with him he would be jumpy about 
it; he wouldn’t want to talk; he just wanted to be left alone. 
That is partly what they put him in the hospital for, 
partly that and partly, too, as Mrs. Casey had been un¬ 
der a strain of course of keeping back his brother’s death 
from him ever since he had passed away, and they thought 
a little change for her would be good, too. 

Witness understood that when he was first taken sick 
he had a cerebral hemorrhage, before his period of close 
acquaintance. He does not know just what would be classed 
as a stroke. Never heard it spoken of as a stroke. There 
were times when he was sick, that he was not so good 
as other times. Just doesn’t know what caused the con¬ 
ditions. Does not know that there was any time when 
Mr. Casev was in bed while he was at home—that is, from 
any sickness. There were times at the hospital when he 
was not in bed. Witness never saw him unconscious ex¬ 
cept the last few days, a day or two of his life just be¬ 
fore he died. Does not know what counsel means bv “out 

w 

of his mind. ’ ’ 

Witness said that he did not talk flighty. It was that 
he did not care to talk at all. He merely seemed to want 
to rest and be quiet. He did not want to be disturbed. 
He could carry on a perfectly sane conversation if you 
made him. He didn’t want to talk. He didn’t seem to 
want to be bothered to talk. He could carry on a per¬ 
fectly souhd conversation if you forced him to talk bv 

V 

askihg him questions. During the time in the hos- 

164 pital they never tried to make him. If they found 
that he did not want to talk, that he did not feel 

like talking, for some reason or other, they did not try 
to make him talk. Witness has never seen him when 
he could not talk, in the hospital or out, except the last 
day or two before his death when he was probably in 
a coma. On his visits to the hospital before he entered 
the employ of the Caseys he was always with Mrs. Casey. 
He went to see him three or four times in the hospital. 


N. C. CASEY VS. T. C. TOPLIFFE. 


115 


If lie remembered correctly, visitors were not wanted. He 
was not in condition to have visitors in the first few months 
of his illness, and until he was better witness cl[id not go 
until visitors were allowed to see him. He tyad taken 
the young lady who was to become his wife td see him 
before tliev were married. He was not in school at the 
time, but was working for the Potomac Battery and Elec¬ 
tric Company. 

He worked for them approximately two or th 
Did not work for them while he was going 
He went into their employ in the fall of 1929. 
remember what year he would have been in hi 
if he had stayed through the four vears. He w 
years old, he would say, when he left high school in 1924, 
and he went into their employ in 1929. When 1 
of school he went to work. He had a year and 
high school, and five years out before he went to work 
for the Caseys. During those five years he worked for 
the Gish Garage, helping his father. He nexj, went to 
work for the Western Electric Company. He forked on 
the telephones, repairing telephones in their sh)Dp. Does 
not remember just how long he was with them. Then 
he went to work for the Potomac Battery an<J Electric 
Company. Was with them approximately three 
165 years. Does not remember the exact day he went 
to work for them. They paid him $25.0b a week. 


ree vears. 

•/ 

o school. 
Does not 
gh school 
as fifteen 


e got out 
a "half of 


he left 
give out; 
see Mr. 


He started at less than that. That is the jejb 
to go to work for Mr. Casey. The job did not 
he resigned. When he took the young lady t<j) 

Casey he was 19 years old, or less. He probably did 
not mention that he was about to marry her, although 
he might have. They had quite a long talk. 

The Court: “What was the matter? Were you not 
certain about it? A. I was not so sure at that, jDerliaps.” 

Mr. Casey and the young lady had quite a [long talk. 
Mrs. Casey was not at home. It was based jipon that 
one occasion that witness says Mr. Casey seetned quite 
fond of her. He does not know whether he jmew wit¬ 
ness was going to marry her or not. She onty went to 
see Mr. Casey once at the hospital before he entered his 
employ. He was not in bed. He was not uniconscious. 


He could converse and speak. He went four or 


five times 


116 


Sf. C. CASEY VS. T. C. TOPLIFFE. 


before he went into tlicir employ without his wife, but 
with his grandmother. When they went to the hospital 
before his employ to sec Mr. Casey he went with his grand¬ 
mother. Ahy time he was going he would take her with 
him as he had means of transportation and she would have 
to ride in the street cars. Witness thinks it was on Sun¬ 
day as he would not be able to go in the day time. His 
wife had a car and he used it. 

Referring to the deposit slips in the Park Savings Bank 
which had been shown to Mr. Cascv bv Mrs. Casev, wit- 
ness said, “On numerous occasions Mrs. Casev showed 

7 v 

Mr. Casey these deposit slips, practically every time, 
166 I would say, as I remember it, she would take 
them. She would have them and take them down 
to show them to him. Sometimes I would be in the room 
and sometimes I might not. I have seen her show them 
to him numbers of times. 

Q. “Have you heard him make the remark that you 
repeated to us a number of times? A. It might not be 
that identical remark a number of times. He always 
made some comment on it. Sometimes he would say, ‘That 
is fine, Nettie’, or something like that. 

“Q. How many times did he make that identical re¬ 
mark which you undertook to repeat in his words? A. 
Once that I know of. 

“Q. Miss Vawter was there that once? A. I don’t know 
whether Miss Vawter was there at that time or not. 

“Q. Then I misunderstood you on direct if I thought 
you said that? A. I thought I said, anyhow, that Miss 
Vawter I know was present at some of the times when these 
deposit slips were shown to Mr. Casey, and I was pres¬ 
ent at the same time. But I don’t remember whether Miss 
Vawter was present on the occasion of this conversation, 
or this answer that he made. 

“Q. Why do you remember that one answer as dis¬ 
tinguished from everything he said on the other occasions? 
A. Perhaps because he did not talk a whole lot and maybe 
we remarked something about it. 

“Q. Could you tell us the remark that he made on any 
other occasion than the one that vou have related? A. 

V 

Some other time? 

“Q. Yes. A. ‘That is fine, Nettie. I am glad you have 
that much money in the bank.’ I remember some of the 
things that he would say. 
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“Q. Will you give us again the exact words of the re¬ 
mark that you gave to Mr. Downing on direct Examina¬ 
tion? * * * A. You mean, the time that I repeated 

before? I 

167 “Q. The time that you repeated to Mr. downing. 
A. Mrs. Casev showed him the documents, these 

deposit slips, and he said that he was glad that her se¬ 
curities were paying so well. 

“Q. Glad of what? A. Glad that her securities were 
paying so well.” Could not remember the exact words. 
“That is my memory of the conversation, what was said. 

That was a good many years ago, a few years 
ago. I could not remember each conversation we had 
with Mr. Casev, word for word.” Witness said he was not 
pretending to state exact words, word for word. 

The mortgage and the note (Plaintiff’s Exhibits Nos. 
7 and 8) and the papers that witness saw Mr. (pasey see 
and read throughout. He remembers the note came to Mrs. 
Casey through the mail, within a day or so aftef she got 
back from the trip. “It came to her through jthe mail. 

It seems that the mortgage was not ready and 
there should be some security or some note or something, 
some receipt you might say, for the money she bad sent. 
So the note was sent until this mortgage could be| made up 
and sent to her. That is the way I understand it.!” Could 
not say that he saw the mortgage and the note rjiore than 
once. He knows he saw him reading them both. Of course, 
he probably saw the note before the mortgage c^me. Did 
not see him read them more than once; could not say 
that he read them both at that time together. He knows 
he read the mortgage (Plaintiff’s Exhibit No. 8). The 
note was with the mortgage; he knows he read it. He 
opened it up. He opened it up and had it in front of 
him and looked at it. When he read the mortgage he was 
at his home. Mrs. Casey has a small room she luses as a 
sitting room and this paper was lying on the tabl^. It con¬ 
tinued to lie there for some time until she hacj occasion 
to make a trip to the bank to put it in her safety deposit 
box. It was in that small room that he read it, sitting 
in a chair. Believes that he said it certainly was 

168 a good investment, or certainly should be a good 
investment, something like that. 



118 


X. C. CASEY YS. T. C. TOPLIFFE. 


“Q. Now may I call attention to the fact that this paper 
was executed in Los Angeles on June 15, 1931, and was 
recorded in Los Angeles on June 15th, and I will ask 
you whether it remains your testimony that he read that 
paper in his home? A. Evidently, from that, he was in 
the hospital at the time. I don’t know what the date was 
that he was in the hospital. 

“Q. Yet you remember distinctly just where it was—in 
a small room at home that he read it? A. That is the 
way I remember it, unless I have the note confused with 
the mortgage. 

“Q. It could not be that, because you saw him open 
it up. “Q. That is the way I remember it. 

“Q. Do you remember now that he was in the hospital 
on June 15, 1931, and thereafter he died? A. Yes, It may 
have been that I had the times confused, that he read the 
mortgage in the hospital and saw the note at home.” 

169 In June, 1931, his condition was good except for the 
bladder condition that he went to the hospital for. He 
was in good health. He was not out of his head at that time 
at all. During the time that he was in Mr. and Mrs. Casev’s 
employ he received substantial gifts from them. Two gifts 
on his birthdays. He received gifts of $1,000 on two birth¬ 
days that Mr. and Mrs. Casey gave him. Two gifts, $1,000 
each, on each birthday. June 26, 1930, and June 26, 1931. 
Mrs. Casey made the first payment on a home for himself 
and his wife, 1315 Holly Street, the assessed value of which 
is $13,000. When they bought it two years ago, in 1932, the 
price was $15,950. Mrs. Casey made the first payment of 
$7,000 on that house. She turned the check over to him and 
he turned it over to the realtor. This was in two checks, to¬ 
talling $7,000. As a matter of fact this was partly done by 
opening a joint account for him and her in the Park Savings 
Bank. He was authorized to draw money to be used in case 
anything should happen to her and money would be needed 
for any expenses that might occur at her death, or for Mr. 
Casey’s welfare, or anything else, that it might be needed 
for, and when it was decided upon to go into this house she 
did this pursuant to a talk with him and with Mr. Casey 
also. She did this so there would be some immediate cash to 
pay expenses that would occur after her death. It was 
partly foh his benefit as well until he could find something 
to do, a job. Does not remember the exact amount that was 
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in that account. It was a matter of some $5,000 oj' $6,000 in 
that account. Some moneys were put on the house! from that 
account. Pretty close to $6,000; one check for ^1,000 was 
given. Mr. and Mrs. Casey gave him $1,000 to deposit in his 
account to cover that first payment on the house ahd the bal¬ 
ance was paid out of this joint account. “[The house 

170 cost $16,000, and that $7,000 was paid on th$ house ex¬ 
cept on the first mortgage which amounted to $9,000 

so we would not have to carry the second mortgage.” This 
joint account of his and Mrs. Casey was opened sometime 
in 1931; does not remember exactly when it was. Money was 
put there with no idea of ever living in a houde, because 
they never would have gone into a house if it had not been 
on account of the baby; and it was decided amond them that 
it was not a very good place to raise a baby in 4 two-room 
apartment. Mr. and Mrs. Casey said that that ^own pay¬ 
ment was to be made on the house. Could not sav[ he did not 
draw anything out of that joint account for aijy purpose 
than to put on the house. He might have drawik out some 
to pay some expenses for Mr. Casey while Mrs. [Casey was 
in San Antonio at one time and Mr. Casey was here in the 
hospital. 'Witness stayed here to pay hospital bills, and 
other expenses that were necessary. She was in S^tn Antonio 
for about four weeks in 1932 while Mr. Casey \|as here in 
the hospital. She took a short trip in 1932 in th^ spring, in 
February or the first of March. Thinks she left fcm the first 
of March and came back here the first of April. All pay¬ 
ments were made on the house at the time it vfas bought. 
There was no second trust left hanging over. The first trust 
was $9,000, upon which nothing has been paid. No payments 
have been made on the house since May, 1932. Besides the 
$7,000 on the house and the two $1,000 gifts, he Coes not re¬ 
member any other gifts, except like a pair of shoes, or a hat, 
or something of that description as a gift. Mfitness was 
handed what purported to be a check and testified that it 
was to his order, which was marked ‘ ‘ defendant’s 

171 Exhibit No. 2” for identification. It was given 
on his birthday, June 26, 1930, a gift of $1,000 

from Mr. and Mrs. Casey. It is Mrs. Casey’s check 
to his order. It is a personal Park Savjings Bank 
check signed Nettie C. Casey. It was deposited in his 
bank account. This was one of the birthday checks. 
Witness recognized another check which was ^narked for 
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identification “Defendant’s Exhibit No. 3.” This check was 
dated June 30, 1930, for $1,000 to Robert O. Engle on the 
same account, Park Savings Bank, and signed by Nettie C. 
Casey. He deposited this check to his account. That was 
not a present. That was money given to him to hold. It was 
an amount that was given to him to turn over to his father 
to invest in a business and he was not in the citv at the 
present time and it was given to him to turn over to him 
when he returned, which he did. His father at that time was 
not in the city, but was in Harpers Ferry. Would not be 
positive exactly where he was. Knows he was out of the 
city. Mrs. Casey dealt with him and not her son, because 
he would see him before she did. He was going with him 
down to a place of business when he made the deal, so she 
gave witness the check and he deposited it in his account, 
and made a check out to his father which he deposited in 
the account. Thinks it was a joint account between the 
father and the owner of this business. He went in the lunch¬ 
room business with Harrv Mavnard. There was no reason 

* V 

Mrs. Casey could not give the money to her son directly 
other than that witness was going down with him. Supposes 
that his father made the arrangement for the monev with 
his grandmother. Witness had nothing whatever to do with 
the whole transaction except that he was to go with his 
father down there and meet him down there and gave him 
this check and Mrs. Casey just made the check out to wit¬ 
ness and witness turned it over to him. Witness deposited 
the check and turned the monev over. In the next 
172 year, 1931, he received another $1,000.00 on his birth- 
dav. 

Witness’ father was in Washington when witness was 
with Mr. and Mrs. Casev in Texas in Februarv, 1931. Wit- 
ness identified his father’s handwriting on a document ex¬ 
hibited to him which was marked “Defendant’s Exhibit No. 
4” for identification. This was a check for $50.00 dated 
February 6, 1931, to the order of C. G. Engle, signed by 
Nettie C. Casey, on the Park Savings Bank. Witness said 
he knew pothing at all about the transaction. He knew 
that his grandmother was giving small sums of money 
to his father. He stayed with Harry Maynard about 
two months; they had a disagreement, and he left the busi¬ 
ness. His father was an automobile salesman and had been 
for some time. “I don’t know just where he was working 
at the time.” 
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“Q. How long* a period had you known your grandmother 
was helping him? 


Mr. Downing: “I am going to interpose an objection, if 
your Honor please, at least for the record. I do not see 
where this has anything to do with our direct examination; 


what was done by the father or what gifts she gavcj to the 
father has absolutely nothing to do with anything he has 
testified to or has anything to do with anything thai would 

%/ V__7 %/ 


tend to weaken his credibility as far as I can see. 

•/ 


The Court: “I understood your position to be tjiat she 
had this power of attorney that she can draw checks and do 
whatever she would please with his money. 

Mr. Downing: “Yes. 

The Court: “That she obtained from the husband—in 
fact, she testified that is what she said about it, and from 
that standpoint, would it not make your direct examination 
subject to this cross-examination? 

Mr. Downing: “I do not see how. How could it meet our 
direct examination in probing into something that was done 
for the benefit of the father, even if he knew about it? 

The Court: “There is no evidence here that she had an 
independent fortune or had any money of her own. The 
money she obtained came from her husband- 

Mr. Downing: “Yes, I believe that is correct. 

The Court: “And the husband told her to do as she 
pleased about it. That is why. That is in the testimony. 
Is it not proper for him to show what she did do to the ex¬ 
tent to which she did, and how she did it ? 

173 Mr. Downing: “I do not see that he can cio it bv 
this witness. 


The Court: “Well, but he has testified to this loan of 
$10,000, the conversation he had. He testified about t^he joint 
account that she had created for him and her with the knowl¬ 
edge, I think, of Mr. Casey, and that she had been ^rawing 
checks. He testified she attended to the business, ^he paid 
the bills when at San Antonio and at various otheh places. 
Could not he then go on to show that she not only paid the 
bills, but gave some of this money away to other persons 
for presents and things of that sort. There might be a basis 
for cross-examination. I cannot anticipate the entire effect 
of this evidence because you; have already warned me it is 
largely circumstantial. * * * I think he is still within his 
rights, as far as cross-examination is concerned, because 


122 


N. C. CASEY VS. T. C. TOPLLFFE. 


this young man testified, as I have said, that he knew Mrs. 
Casey held the purse-strings in San Antonio and paid the 
hill out West, and the hotel bills and other bills. If nothing 
more than to test his recollection on the subject, he has a 
right to ask the question. I overrule the objection and give 
you an exception. ” 

Witness was thereupon handed two checks and recognized 
his father’s endorsement thereon. Thereupon these two 
checks were marked 44 Defendant’s Exhibits Nos. 5 and 6,” 
respectively, for identification. One check is dated June 26, 
1931, to C. G. Engle for $10, and the other July 7, 1931, to 
C. G. Engle for $100; both of these checks are on the Park 
Savings Bank. Witness does not know the occasions of his 
grandmother giving this money to his father. Witness then 
identified the endorsement on three similar checks as that 
of this father (Defendant’s Exhibit No. 7 for Identifica¬ 
tion), payable to C. G. Engle, August 1, 1931, for $25.00. 
Another marked Defendant’s Exhibit No. 8 for identifica¬ 
tion, August 17, 1931, to C. G. Engle, $80, signed Nettie C. 
Casey. Defendant’s Exhibit No. 9 for identification is a 
check dated September 1, 1931, to C. G. Engle, $25, and 
signed Nettie C. Casey. Defendant did not know of any 
occasion for these gifts or anything about the transaction. 

Whereupon the witness recognized the signature of 
174 his father on endorsement of checks of September 14, 

1931, and September 22, 1931, respectively, for $100 
and $500. These documents were thereupon marked Defend¬ 
ant’s Exhibit No. 10 for identification and No. 11 for iden¬ 
tification. Witness knew nothing about these transactions. 
He knew Mrs. Casey was giving him some money but he 
does not know how much or what for. Witness thereupon 
recognized his father’s endorsement on the following 
checks: Defendant’s Exhibit No. 12 for identification, check 
dated November 14, 1931, payable to C. G. Engle, $5.00; 
Defendant’s Exhibit No. 13 for identification, check dated 
December 15, 1931, for $7.50 to C- G. Engle; Defendant’s 
Exhibit No. 14, dated December 17, 1931, for $10 to C. G. 
Engle; another check of the same date for $4.98 marked 
Defendant’s Exhibit No. 15 for identification. Witness did 
not know anything about these transactions. Never heard 
Mr. CaseV sav one wav or another what he thought about 
witness’ father. Did not hear Mr. Casey say what his atti¬ 
tude towards him was; not 44 in actual words, but his ac- 
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tions.” Didn’t know just exactly what his feeling was 
towards his father. He never said anything to the witness 
about it. He lias;, seen Mr. Casey and his father talk some 
few years ago when witness w T as younger, before Mr. 
Casev’s illness. Mr. Casev on many a Sundav afternoon 
loaned witness’ father his automobile to take the Engles out 
riding. Up until witness w’as able to drive andj then he 
usually did the driving. Mr. Casey hardly ever ^ent. He 
did not like to motor verv much. Knows that his father did 
some things that Mr. Casey disapproved of; knows that Mr. 
Casey disapproved of them only through wiiat witness had 
heard, not through anything he had said, only through Mrs. 
Casey that Mr. Casey did not approve of certain things. 
Mrs. Casey w’ould say that Mr. Casey did not approve of 
something his father did. On certain occasions he 
175 disapproved of Mr. Engle’s drinking too much. Wit¬ 
ness is not working at present except to stay with 
Mrs. Casey and do w-hatever he can for her. Since Mr. 
Casey’s death he drives her car for her and does anything 
else he can for her. At the present time she does not 
pay his a special salary. She merely pays his liv¬ 
ing expenses. She knows everything that he buys in the 
w T ay of groceries or any other thing in return for his serv¬ 
ices to her. 

Witness understands what the litigation is ab^ut. Mrs. 
Casey is trying to establish a gift. That is as far a^ the case 
goes, and witness knows that if no gift is established, the 
bank gets charge of the fund and securities. 

Redirect examination: The witness w 7 as handed a bundle 
of papers sometimes referred to by Mr. Downing as title 
papers, being the confirmations of stock transactions and 
said that he had probably seen every one of thefn before. 

Mr. Downing: “Q. Do you know’ w’hether or not Mr. 
Casey has seen them? A. Yes; he has. 

“Q. All or few r or many of them? A. I w r ould feay all of 
them. 

“Q. How do you know that? A. I have see4 him see 
many of them, most of them. I couldn’t sav he has seen 
every one, because I don’t know whether he has s^en every 
one; but I know’ he has seen a great many of them). 

“Q. Have you seen him reading them? A. Yes! 

“Q. Has he made any comment about them? A. Oh, I 
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don’t know directly of any conversation that I can recall, 
word for word.” 

In 1927 Mr. Casev owned a Willys-Knight and lie asked 
witness if he would sell the car for him. Witness said ves. 
He succeeded in selling the car for $850, or something like 
that, and he returned back to his apartment and “he had 
told me before that he was going to give me a commission, 
but when I came back and gave him the monev he told me 
he wanted to take me over to the bank and he took me over 
to the Park Savings Bank and opened an account for me 
with half of that amount.” Witness was not married 
176 then. It had nothing to do with the joint account of 
himself and Mrs. Casey. The account in which he put 
the two $1,000 gifts was a separate account, and the $425 
Mr. Casey gave witness he opened an account for him in wit¬ 
ness ’ own name. That was the first account he ever had in 
his own name, and there is $1,500 in there now in the Park 
Savings Bank. Witness has a savings account, checking ac¬ 
count and then the joint account with Mrs. Casey. The sav¬ 
ings account was a joint account. Witness knows that Mr. 
Casev had an individual account in the Park Savings Bank. 
Witness knows that this account was closed out. He re¬ 
members the occasion when Mr. Casev draw a check for 
$2,047.11 and closed out that account. 

“Q. Tell the circumstances under which that check was 
drawn, and to whom it was drawn and what was said at the 
time it was drawn. A. I don’t know the exact words that 
were said: I was present at the time with Mr. and Mrs. 
Casev. * * * I don’t remember the exact words that 

were said. I was present. I remember there was some dis¬ 
cussion between Mr. Casev and Mrs. Casev and tliev de- 
cided that it was useless for Mr. Casey to keep an account 
at the Park Savings Bank when Mrs. Casey was writing all 
the checks, and it was not necessary for him to have an ac¬ 
count. 

“Q. Do you remember anything else that was specifically 
said at that time about what she was to do with the money? 
A. They decided or he decided that she should deposit this 
money from his account into her account and go ahead and 
use it. 

“Q. Into her individual account? A. Yes, and use it the 
same as she was with the other. 
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4 ‘ Q. * * * Do you know, as a matter of fact, into whose 
account this check for $2,047.11 went? A. It went into Mrs. 
Casey’s account. It went into her checking account. 

The Court: 4 ‘Who signed that check? A. Mr. Casey. 

“Q. In your presence? A. Yes. He niade the 
177 check out there and we took it over to the bank and 
Mrs. Casey deposited it to her account. 

The Court: “Did he sign it himself? A. Yes, sir. 

The Court: “Or did she sign it with her power of at¬ 
torney? A. No, sir; he signed it. 

Mr. Downing: “She had no power of attorney at the 
Park Savings Bank. 

The Court: “I thought she had a general power of at¬ 
torney to do anything she wanted to. 

Mr. Dowming: “No; only in the Metropolitan Bank. 

The Court: “I see. j 

Mr. Downing: “The date is June 9, 1930 * * *” 

# * # 

“Q. You testified, Mr. Engle, on cross-examination, 
about a fund that was deposited, that is, some money was 
given to you by Mrs. Casey for the purpose of taking care 
of some expenses, or something like that. Is that what you 
said? A. Yes. 

“Q. Look at those checks and state what they are. 
Whose checks are they, first? A. I wrote the checks. 

“Q. Whose checks are they? —. They are for nurses. 

The Court: “You signed them? A. Yes, sir. 

Mr. Downing: “Those are on the account you testified 
to, that you got this money from your grandmother to take 
care of certain things? A. Yes.” 

That was during the period she was out West and her 
husband was in the hospital. Thinks it was about the first 
of March to the first of April. Check is dated 1932. This 
check was not drawn on the joint account which w^s estab¬ 
lished for him and her. * * * That joint account was 

a savings account. They were not able to check on that. 
This money was deposited in his own personal account, 
and then he drew the checks and paid the bills ^hen she 
was away. These checks were thereupon offered in evi¬ 
dence and marked as hereinafter stated. Check dated 


126 


N. C. CASEY VS. T. C. TOPLIFFE. 


March 22, 1932, to Sally M. Smith, a nurse, $49; this check 
is marked Plaintiff’s Exhibit No. 9; check for the Emer¬ 
gency Hospital dated March 23, 1932, $52.50, marked 

178 Plaintiff’s Exhibit No. 10; check to the order of J. 
Vawter, nurse, dated March 26, 1932, for $42, 

marked Plaintiff’s Exhibit No. 11; check to Sally Smith, 
nurse, dated March 26, 1932, for $49, marked Plaintiff’s 
Exhibit No. 12; check dated March 30, 1932, to Emergency 
Hospital, $52.50, marked Plaintiff’s Exhibit No. 13; check 
dated April 2, 1932, payable to J. Vawter, for $42, marked 
Plaintiff’s Exhibit No. 14; check dated April 5, 1932, to 
Sallv M. Smith, $49, marked Plaintiff’s Exhibit No. 
15. * * 

There was only a short period of time; witness knew 

they had been paid and there was no chance of it ever 

coming up, probably some were destroyed. (This was an 

answer to a question as to whether or not these were all 

the checks.) There were some other checks paid to nurses 

that witness could not find. He thought there were more 

tnan these. Does not know if checks to his father were 

discussed with Mr. Casev. When Mr. Casev was informed 

* » 

that his brother Carl was dead there was present Mrs. 
Casey, Dr. Campbell and witness. Mr. Casey knew about 
the transfer of the house to witness. Thev discussed the 
matter with him before the house was ever bought; it was 
talked over. He took part in the negotiations. He seemed 
to think it was a fairly good idea, and they all went—Mrs. 
Casey said she didn’t know what might happen to her, and 
sometime or other she might want to come and live with 
us, and then we would at least have a house to live in. Mr. 
Casey knew about the gifts to him. He personally thanked 
him for them. 

“Q. Did you tell him your grandmother had given them 
to you? A. She wrote the checks, but it was a gift from 
the two df them—as a matter of fact, the both of them. 

The Court: “That is the birthday gift you are 

179 talking about? 

Witness: “Yes, sir.” 

Mr. Lesh: “Your Honor, I have to object to this con¬ 
tinuous recital by Mr. Downing. 

Mr. Downing: “I call the court’s and jury’s attention to 
this fact- 
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Mr. Lesli: “You can make a piece of your argument 
now. 

Mr. Downing: “It is evident the paper was sent here 
for examination and sent back for recording and execution. 

The Court: “Was it an unsigned mortgage that was sent 
here? 

Mr. Downing: “I could not say that. 

The Court: “These other signatures were not on here 
when it was sent here? 

The Witness: “There was some reason that the mort¬ 
gage had to be sent back. I don’t remember just what 
it was. 

Mr. Downing: “It could not have been sent back ex¬ 
cept for one thing, and that is recording. 

The Court: “This transaction apparently was handled 
by the insurance and trust company. It is on their blank. 

Mr. Downing: “Yes. They would not record that paper 
until it had been duly executed, and it was probably sent 
back there for execution, and then they recordeq it. It is 
immaterial whether it had been executed when it came 
here first or not. The fact is it must have been, in the 
natural order of events. It had to be sent back for re¬ 
cordation.” 

Recross-examination: 

He thanked Mr. Casey, of course, for the hou^e as well 
as for the checks. He considered them as coming from him 
as well as from Mrs. Casey. 

Referring to the mortgage he could not say that that 
paper laid around the house for several days. It may have 
been the other one. Either one or the other yras there. 
They lay around in a small room at Mrs. Casey’s apart¬ 
ment. He still thinks that he knows he saw hiin read the 
paper. “The long paper, the big paper that he had to 
unfold? A. That is correct and I believe it was at home 
that I saw him read it. That was my memory cf that oc¬ 
casion.” He has an independent memory it (referring to 
the mortgage) was sent back for correction. Remembers 
there was some reason why the paper had to be ^ent back. 
His memory was refreshed about it this noon. Thinks the 
writing was on there. 

9—6399o 
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Q. “Including May 20th”? A. “That I could not say. 
I don’t remember about whether May 20 was on there or 
not. The writing was on the paper.” Does not re- 

180 member just when it came or how it came. There 
was a letter came with it. The letter didn’t sav it 

•s 

was wrong. It was for some reason sent back. I believe 

it was sent for Mrs. Casev to read before it was sent back 

* 

to be recorded. After all, she had never seen it before. 
He believes that was the reason it was sent back. “The 
loan had been made, the note had been made and this mort¬ 
gage had been written, except for recordation, and it was 
sent on for her to read; that was as I remember the reason, 
why it had to be sent back.” 

Witness doesn’t know whether it had a letter with it 
which said it had to be read and approved before re¬ 
cording. 

Witness: “As I remember the incident, that is the rea¬ 
son it had to be sent back. 

The Court: “To be recorded, you mean? A. Yes, sir. 
There was some business reason.” 

Witness was thereupon handed a certain bundle that had 
been referred to as title papers. 

181 The Court said: “I believe the witness referred to 
those as confirmations. 

Mr. Lesh: “The witness calls them confirmations. Mr. 
Downing has called them title papers from time to time.” 

(These are the papers which were subsequently identified 
by Mr. Thomas L. Hume, the broker, as evidencing the 
various sales of securities bv him for Mrs. Casev through 
the Guaranty Company of New York and the D. H. Mc- 
Knew Company of Washington.) 

Mr. Lesh: “Now I will ask you about these two that I 
took out bf the middle. * * * A. This is on June 2, 

1931. 

Mr. Lesh: “May 27, 1931. A. Well, Mr. Casey—I can’t 
say that he saw that. I say he saw a great many of them. 
I saw him looking at them. ’ ’ 

(This document dated May 27, 1931, addressed to Mrs. 
Frank Casey, was thereupon marked by the reporter for 
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identification Plaintiff’s Exhibit No. 16a. The document 
dated June 2, 1931, being a corrected advice, was marked 
by the reporter for identification Plaintiff’s Exhibit No. 
16B.) 

Mr. Lesh: “ These are confirmations of authentic trans¬ 
actions. I know they are all right. 16-A is dated May 27, 
1931, addressed to Mrs. Frank Casey, Kenesaw Apart¬ 
ments, 16th and Irving, from the Guaranty Company of 
New York, confirming the sale of five thousand City and 
County of San Francisco bonds, 4M>s. They are San 
Francisco municipal bonds, apparently, bearing 1 4*4 per 
cent. 16-b is a corrected advice on the identical transac¬ 
tion. * * * The correction being dated June 2, 1931; 

the memorandum being identical excepting that this con¬ 
firmation is directed to Frank Casey by Nettie C. Casey, 
Attorney. 

The Court: “That is June 2, 1931? 

Mr. Lesh: “Yes, sir. In other words, your lionor, the 
transaction was an advice of sale to her, corrected within 
a week or so to be an advice of sale to him by her 
182 as attorney. * * * 

Q. “As to that transaction do you or do you not know 
that that was brought to Mr. Casey’s attention? A. I 
couldn’t say that he saw that special one. I have seen him 
read a number of them as they came through the mail; but 
whether he saw that one or not I don’t know. 

The Court: “It is 16-a and 16-b that you are asking 
about ? 

Mr. Lesh: “Yes, sir.” 

When such memoranda as these came through the mail 
they would come to the home. Witness has seen Mrs. Casey 
show them to him in the hospital. It was her custom to 
take these confirmations over and show them. 

Mr. Lesh: “Did you understand what purpose was to be 
served by doing that? Did you know what was the occa¬ 
sion of her showing them to him? A. The reason for her 
showing them? 

Q. Call it that, if that is an easier way to say it. A. No, 
unless naturally she wanted her husband to know what she 
was doing. I don’t know of any other reason there could 
have been.” 
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She took those papers (indicating the confirmations) over 
to the hospital often, whenever she had any; if she received 
any through the mail she would take them down and show 
them to him. Of course, if Mr. Casey was very sick per¬ 
haps they were not taken and shown to him. He would see 
them and read them. There was no discrimination with 
regard to what she took to show him, whether they were 
addressed to him or addressed to her. It made no differ¬ 
ence, and she took them both. His answer applies to the 
longer statements from McKnew and Company also. 

Attention was called by the court to the fact that one of 
them was dated September 12,1932, and he died on Septem¬ 
ber 7, 1932. Mr. Downing thereupon remarked: “That 
will be explained. We intend to explain all of them.” Mr. 
Lesh asked the witness if he was familiar with the papers 
in the bundle and called his attention to one dated Oct. 15, 
1932, and asked witness whether he had looked through 
them before he answered Mr. Downing’s question and 
stated that 1 Frank Casey had seen them, whereupon the 
witness replied: “I said he had seen a great many of 
them. ’’ 

183 Questioned by Mr. Lesh: “Had you looked 
through these papers before your answered?” An¬ 
swer: “Not every one. I know that Mrs. Casey had shown 
a good manv of them to him. I asked him what thev were 
and he said they were confirmations. I did not read every¬ 
thing. 9 7 

And on further direct examination, said witness testified 
that it was he who turned these papers over to Mr. Ricketts, 
some and perhaps all of them, dug them up around the 
house and thev were rather hard to find. Witness is refer- 
ring to these confirmations, some of which were not confir¬ 
mations biit letters. All of them taken together are what 
Mr. Downing has called “title papers.” 

Further to maintain the issues upon her part joined, 
plaintiff thereupon called as a witness Thomas L. Hume, 
Jr., who, being duly sworn, testified in substance as fol¬ 
lows: 

He is eiigaged in the investment business and in the in¬ 
surance business; he has been in the investment business 
for fourteen years. His office is at 1412 G Street, N. W. 
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He knew Mr. and Mrs. Casev for eight or nine vears, maybe 
longer. He handled some investments for them. He 
handled these investments through the Guaranty Company 
of Hew York and the D. H. McKnew Company of Washing¬ 
ton, D. C. He remembers when Mr. Casey was t[aken sick, 
and when he went to the hospital on Decembeif 19, 1928. 
He had represented him before that. So far as witness 
knows he attended to all his business after he knew him. 
Saw him two or three or four times in the hospital. Would 
sav anvwhere between two and six times during his first 
sickness. He has had manv transactions with Mrs. Casev: 

* * 7 

most of his transactions with Mrs. Casey were after Mr. 
Casey was taken sick. He knew Mrs. Casey befbre the ill¬ 
ness, but his business with Mrs. Casey primarily was during 
or after the illness. 


Witness was then shown a number of papers (heretofore 
designated in the testimony as confirmations). |Referring 
to these confirmations the witness said, “Thatj was pre¬ 
pared in New York by the main office, 140 Broadway, New 
York City.’’ “We had a private wire to New York 
184 from the Washington office at 811 15th ^treet, and 
I would wire on my order, and it would bef sent over 
the wire and it was taken down in the wire rdom of the 
Guaranty Company of New York at their main office. These 
manifolds come out in copies of about ten of jthem, and 
several copies would come to the New York pffice, and 
went to the auditing department and all different depart¬ 
ments where they should be. 

The Court: “What caused the change in those t^vo orders'? 
A. I notice that the first one is to Mrs. Frank Casey. That 
would indicate to me that I did the business with Mrs. 
Casey and confirmed it to her name, and the New York 
Office, knowing that I had done the majority of my busi¬ 
ness, anyhow, with Mr. Casey, had asked for a corrected 
confirmation, and I probably—well, I did evidently send it 
over, Frank Casey by Nettie C. Casey, Attorney]” 

The corrected advice was June 2, 1931. The original was 
dated May 27,1931. 

From these papers the transaction was originally with 
Mrs. Casey. It must have been, after looking at it more 
carefully. 
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Plaintiff’s Exhibits 16-a and 16-b were thereupon ad¬ 
mitted in evidence. 

Witness was thereupon shown a “Memorandum of Sale” 
from the Guaranty Company of New York to Mr. Frank 
Casey, which witness says “indicates that the Guaranty 
Co. acted” as his agent, and the same was admitted in evi¬ 
dence as Plaintiff’s Exhibit No. 17; it is dated October 15, 
1930. 


(At the end of this witness’ testimony is annexed a 

schedule of these confirmations, all of which were admitted 

in evidence by consent of counsel and conceded to be 

authentic transactions between Mrs. Casev and the Guar- 

•/ 

anty Company of New York and D. H. McKnew Company 
of Washington, D. C., there being no concession, however, 
as to whether in her own right or as agent.) 

Referring to the transaction of June 2, 1931, the witness 


said: “The confirmation was made in the wrong name, ap¬ 
parently, unless there was some other reason. They do not 
specify here. They have ‘corrected advice.’ Some- 
185 times they name the State wrong, and they will send 
a corrected advice. But apparently this was for the 
correction of the name.” 


(See confirmation of June 2, 1931, in annexed schedule.) 

The first one of the confirmations seems to be in the name 
of Mr. Frank Casey by Nettie C. Casey, attorney. The rea¬ 
son was because the Guaranty Company of New York ap¬ 
parently thought the confirmation should be to Mr. Casey 
instead of to Mrs. Casey. That would be the reason why 
they tried to get Mr. Casey to execute a power of attorney 
in favor of Mrs. Casey. He refused to do it. Witness re¬ 
members the transaction. 


At a suggestion of the court the documents in question 
were thereupon received in evidence and marked by the re¬ 
porter respectively Plaintiff’s Exhibit 18-b, Plaintiff’s Ex¬ 
hibit No. 18-c. 
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Plaintiff’s Exhibit No. 18 -b. 
Guaranty Company of New York, 


31 Nassau Street. 

Fifth Avenue Office: Fifth Avenue at 44th St. 

Madison Avenue Office: Madison Avenue at 60t|h St. 
Murray Hill Office: Madison Avenue at 39th St. 

Main Office: New York, 5/j27/31. 

Mrs. Frank Casey, 

The Kenesaw Apts., 

16th & Irving Sts., N. W., ! 

Washington, D. C. 

We are pleased to confirm sale to you in accordance with 
information shown below. 

GUARANTY COMPANY OF N. Y. 


By-. 

Interest dates 

Par value. Security. and maturity. 

5,000 City of Minneapolis, Minn. 3%’s. #A & O 1950 


Price. 

102.726868 

3.55 


Remarks: Understand vou will remit funds to 
ington office. We will ship securities there. 


our Wash- 


Principal . 

Accrued interest from 4/1 to 5/29 

Amount due . 


$5,136.34 

30.21 


$5,166.55 


Salesman: Mr. Hume, Wash. 

Number-. 

3.75. 

5-27-23M—ER. 

MN MU DOM. 
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187 Plaintiff’s Exhibit No. IS-c. 

Guaranty Company of New York, 
31 Nassau Street. 


Fifth Avenue Office: Fifth Avenue at 44th St. 

Madison Avenue Office: Madison Avenue at 60th St. 
Murray Hill Office: Madison Avenue at 39th St. 

Main Office: New York, 5/27/31. 

Corrected Advice, 6/2/31. 

Frank Casev, bv Nettie C. Casev, Attornev, 

The Kenesaw Apts., 

16th & Irving Sts., N. W., 

Washington, D. C. 

We are pleased to confirm in accordance with informa¬ 
tion shown below. 

! GUARANTY COMPANY OF 

NEW YORK, 

Bv-. 

Interest dates 

Par value. Security. and maturity. Price. 

5,000 City of Minneapolis, Minn. 3%’s. & O 1950 102.726868 

3.55 

Remarks: Understand vou will remit funds to our Wash- 

* 

ington office. We will ship securities there. 


Principal . $5,136.34 

Accrued interest from 4/1 to 5/29 . 30.21 

Amount due . $5,166.55 


Salesman: Mr. Hume, Washington. 

Number-. 

3.75. 

5-27-23M—ER. 

MN MD DOM. 

Witness ! remembers an occasion when he was in Mrs. 
Casey’s apartment in regard to getting a power of attor¬ 
ney signed for him by the Guaranty Company. 
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“Q. Was it because you liad been sending the^e confir¬ 
mations in the name of Mrs. Casey that that came along? 

A. Here is what apparently happened, as I recall it. I 
had previously done business with Mr. Casey, and then I 
began doing business with Mrs. Casey; and knowing the 
difference, the main office sent me a power of attorney for 
Mrs. Casey to handle Mr. Casey’s affairs. * * * It 

was an official power of attorney * * * in print.” 

This is one of the forms we used. The handwriting on 
the power of attorney was witness’. When he took the 
power of attorney up to the apartment he saw Mr. Casey 
and believes he also saw Mrs. Casev and cannot be sure 
whether Bob (the witness Robert Engle) was there or not. 

Witness then was shown Plaintiff’s Exhibit 6, copy of 
which appears on pages 140 and 141 in this Bill of Ex¬ 
ceptions. 

Witness was then shown Plaintiff’s Exhibit No. 
188 18-c and testified as follows: j 

Q. 4 ‘How did they get the information to make this cor¬ 
rected advice—from whom? A. They got it from—let us 
see, now. Let me think clearlv on that. 

The Court: “How did you transmit these orders? On 
whose account did vou sav you transmitted them—the ac- 
count of Mr. Casey or Mrs. Casey? A. The confirmations 
speak for themselves. I want to answer rightly and cor¬ 
rectly. 

w 

The Court: “The confirmation must necessarily follow 
the order. A. That is right. 

The Court: “They get the order over the wire? A. Yes, 
that is true. 

Mr. Downing: “For whom, according to this paper, did 
you give the order—for Mr. or Mrs. Casey ? 

The Court: “No; that is not the way to prove lit. Does 
he have any recollection or does that refresh his recollec¬ 
tion? 

“Q. Does that refresh your recollection and can you tell 

us-. A. The D. H. McKnew Company are hot in on 

this transaction at all. I did a number of transactions for 
them, but I cannot honestly say that I recall writing that 
order down or writing the correction down. Ii was the 
ordinary course of business during the day, and there was 
not anything unusual about it. 
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Mr. Lesli: ‘‘The witness is now referring to Exhibits 18 
and 18-c? A. Yes sir. I believe I did it, though. I wrote 
a number of orders. 

“Q. I understood you to say that these papers were 
made up in New York. A. Not the D. H. McKnew Com¬ 
pany; the Guaranty Company of New York was.” 

It was after he had sent the order in in the name of Mrs. 
Casev that they sent back that corrected advice. Witness 
said: “Yes, sir. The corrected advice came down by ‘Nettie 
C. Casey, Attorney.’ I sent it up there and they sent it 
down. Generallv, a corrected advice—if there is an error 
involved the error can be caught up either in the Washing¬ 
ton office or the New York office; and if New York caught 
it up they would write down and say, ‘Should not 
189 this be such and such V And send it over the private 
wire, and we would get together and say, ‘Yes it 
ought to be this way’, and that would be 0. Iv’d, and then 
send a corrected order to New York and New York would 
send it down as a corrected advice, and in the meantime we 
would have a discussion over the wire. 

“Q. Until you got that corrected advice you felt you 
were dealing with Mrs. Casey? A. Yes, sir. I would not 
have sent it over that way if I had not felt that way about 
it in that instance. ’ ’ 

In December, 1931, he ceased to do business with the 
Guaranty Company of New York, and from that time on 
until the present with the McKnew Company. Witness: “I 
alter that to this extent: Really since January 1st I have 
been operating in business under my own name, but I was 
with D. H. McKnew Company up through that time, and 
my relationship is still cordial with them, and I can trans¬ 
act business through them that is profit to myself.” 

“Q. Look at this group of papers and please identify 
them, if you can. A. (After examining the documents in 
question) why, this top paper is a receipt, received of Mrs. 
Frank Casey, on June 10, 1929, $3,000 Tokio Electric Light 
Company 6s, 1953, and $2,000 Poland 7s 1947. That is a 
receipt with certain instructions on it, ‘Please exchange the 
above for definitives and ship new bonds here for delivery. 
By ‘definitives’ are meant permanent bonds.” (See 
Schedule herewith.) 
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190 Witness: “Each paper is the confirmation, and 
is dated on the date on which the order is received in 

the office. The receipts are dated according to the date 
of the closing of the transaction. ” 

It is generally the case that the order might have been 
given quite some time before the delivery, so that the 
delivery showing the particular date would not mean the 
transaction took place on that date, except the goods were 
there to deliver on that date and probably were'delivered 
on that date. The transaction was consummated generally 
earlier. The quickest would probably mean three days. 
If witness got an order one day probably the quickest 
delivery would be the day after tomorrow, but particularly 
on a new issue the delivery was two or three weeks, and 
a general average, he should say, was five days to two 
weeks, so he could say a ten-day happy average. Sometimes 
on a new issue they sent out a confirmation, a typewritten 
letter, and later follow it up. 

An interval of a week or two might elapse before the 
securities were shipped after the order was giv$n. After 
he shipped over to the Me Knew Company he dc^es not re¬ 
call that there were any transactions in the natne of Mr. 
Casey. * * * After he left the Guaranty Company he 

does not recall anv transaction taken in the nanM of Frank 
Casey. They were in the name of Mrs. Casey. 

On being shown the transcript of the entire transactions 
as stipulated by the McKnew Company he skid: “All 
these are in the name of Mrs. Nettie C. Casey. ” Does not 
recall that he sold or bought any bonds for Mr. Casey 
up at McKnew’s. All securities witness bought <j>r sold for 
either Mr. and Mrs. Casey were in form, unregistered, i. e., 
payable to bearer. 

Mr. Lesh: “Mr. Downing, if it will clarify the situa¬ 
tion at all, we know that none of the McKnew transactions 
were put through in Frank Casey’s name. Th^ McKnew 
transactions were put through in Mrs. Casey’s name. 

191 The Court: “It is admitted, then. 

Mr. Lesh: “The McKnew transactions were car¬ 
ried on in the name of Nettie C. Casey. * * * My con¬ 
cession is that the books show they were all in the name 
of Nettie C. Casey.” 

The Court: “Did she personally give you all those or¬ 
ders, or did you handle the stock and buy and!sell what- 
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ever you thought should be bought or sold at the proper 

time to do it? A. I always conferred with her. 

* 

“Q. You suggested what they sell or buy? A. Yes, when 
I thought she could have a profit available and get a like 
security.” 

She personally brought the stock to his office, and lie 
personally delivered them to her, and that applies as well 
to the Guaranty transactions after Mr. Casey’s sickness. 

He dealt with nobody but Mrs. Casey. That is all he re¬ 
collects ever dealing with. * * * 

The Court: “You mean she actually delivers to you 
the stock that she wants vou to sell, and actuallv receives 
from you the stock and securities she wants you to buy? : 

A. Absolutely; yes, sir.” 

Q. “With reference to Plaintiff’s Exhibit for Identifica¬ 
tion No. 32E I call your attention particularly to this 
writing (indicating) at the bottom. Whose handwriting 
is that? A. That is mv own handwriting. * * * This is 
written on the bottom of a confirmation of sale to Mrs. 

Nettie C. Casey, when I was with D. H. McKnew & Com¬ 
pany, on January, 1932. At the bottom I say: ‘Dear Mrs. 

Casey’—this is a sale to her of 5,000 New York Edison 
Company first lien and refunding 5’s of 1951. * * * I 
say: ‘Dear Mrs. Casey: I bought these bonds for you 
today. They are bonds of the very highest security and 
also carry the highest rating of Triple A. Tell this to * 

Bob. It is my intention to sell your 5,000 Western Elec¬ 
tric debenture 5’s of 1944 at 97 or better in payment for 
these bonds. It would give you a mortgage security in 
place of an unsecured obligation, and the exchange would 
not require any outlay of cash. It is not absolutely neces¬ 
sary to do this, but it is my advice to you. I would be } 

glad to talk to Bob. Tom. ” * * * 

192 By the Court: “ Q. Where did you get the money 
to pay for those bonds? A. The firm paid for them, 
first, and then the bonds were very much in demand and I * 

confirmed five to Mrs. Casey. They were probably selling 
at a premium at the time I confirmed them to her, and it 
was a question of being able to get the bonds, not who 
would take them. All the banks and everybody wanted 
them. 
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44 Q. You got them for her? A. Yes. 

44 Q. How did you pay for them? What d.d you get 
from her? A. I got live thousand Western Electric de¬ 
benture 5’s at 44. 

44 Q. Did you have them at the time you bought these? 
A. No sir; she had those. 

44 Q. She delivered them to you? A. Yes, sir.! 

“Q. Did Mr. Casey ever give you any instructions in 
regard to representing Mrs. Casey after the time you 
began to handle business for Mrs. Casey? A. Mr. Casey 
had confidence in me. Yes, there were instructions. 

44 Q. What were they?” 

Mr. Casey told him in effect to watch out for her inter¬ 
ests in securities and that line of business. Mfitness was 
just like a member of that family. He did business with 
them for vears and Mr. Casev relied on him ;o look out 
after Mrs. Casey. The incidents at the time it is difficult 
to recall emphatically on the witness stand, but Mr. Casey 
told witness to look after her affairs in the sense that he 
was to look after her security business; that he had confi- 
dence in witness’ recommendations. 

Cross-examination: Witness recalls a conversation had 
with Mr. Lesh and Mr. Birney, and when asked whether 
he recalls telling them that what Mr. Casev had said to 
him was that he knew that whatever Nettie did vfas all right 
and whatever witness did was all right; that he had the 
same confidence in both of them, witness replied: 44 1 will 
not say I didn’t sav it because I believe that Mr. Casev 
has said that to me. I believe he has said it.” 

Witness’ attention was called to his testifying on direct 
examination as follows: 

44 Q. After he was taken sick did you ever djo any busi¬ 
ness for him personally? A. After he was first taken sick, 
yes. 

44 Q. When was it? I mean, after he went jto the hos¬ 
pital in December, 1928? A. Well, I had some transactions 
with him off and on. I would not like to mention specific 
dates, but I had them frequently off and on.” 

193 Witness said it sounded like his testimony and 
that it is true. 
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“Q. All right. After his illness did you have any trans¬ 
action with him in which you accepted his unaided direc¬ 
tion; that is, where he himself and no one else told you 
to buv or sell, and vou acted on it? Or did you always 

consult somebodv else and corroborate it after his illness? 

%> 

A. Yes, I always talked with Mrs. Casey.’’ 

After the 1 illness does not recall discussing with Mr. 
Casey the securities business. If he did it was in a very 
informal way, but does not recall doing it at all. After 
Mr. Casey’s illness he spoke to Carl Casey about the fact 
that he was 1 handling affairs for Mr. Frank Casey. Wit¬ 
ness cannot say that he can recall discussing his business 
with other persons than Mr. Casey; he always regarded him 
as mentallv well. 

“Q. Was he so mentally well that you would have taken 
his order without consulting some other member of the 
familv and executing it”? 

Would not have consulted him because he was physically 
sick, and he would not have consulted him to begin with. 

Witness had some confidence in his own judgment 
194 and that of Mrs. Casev combined. After his first 

sickness witness would have taken his order on anv 

* 

transaction. After his second sickness he was confined to 
bed most of the time and he didn’t confer on anv security 
business with him at all. Would not have approached him 
on the subject to begin with because he was too ill to be dis¬ 
cussing business. Witness has seen him in the hospital 
when he was in the wheel-chair and has seen him in bed and 
when he was sitting up in the chair. Just prior to his death 
he was a verv sick man. Prior to a few da vs before his 

* w 

death he was able to discuss affairs or rather to discuss little 
personal things. He was a sick man, of course, though he 
was never unable to discuss any situation with witness that 
would pertain to them or any interest, except the last time 
witness was at the hospital. As a matter of fact, after his 
second illness he solicited a little bit of business. He recalls 
calling at the hospital, but whether he discussed business 
doesn’t know. After his illness he would not have accepted 
any silly brder; he would have accepted a sensible order, 
and he would have consulted with Mrs. Casev. Saw Mr. 
Casey during his first illness in a wheel-chair in a top room 
at Emergency Hospital. Does not recall the date. Wit- 
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ness heard of the stroke shortly after it happened. "Was 
in constant contact with the family. Knows Carl Casey, 
Landra Platt, James Platt. Witness: ‘‘When I {first saw 
him down there—I didn’t go to the hospital frequently 
under any illness; but he was in a wheel-chair, as I recall, 
but in a good frame of mind, happy and optimistic.” It 
was on the top floor in the hallway. Went for the purpose 
of seeing him. He thinks it was somewhere around the 
spring of 1928. Probably he walked firmly, maytje he had 
a cane or something like that. He is not sure. Does 
195 not recall seeing him walk but very little; cjidn’t see 
any paralysis. Must have seen him walk ^fter his 
illness. Does not remember, but he is sure he has seen him 
walk. The 1,000 Independent Trust Shares were registered 
(referring to Plaintiff’s Exhibit No. 34-b for identifica¬ 
tion) ; everything else was unregistered. 

Redirect examination: Witness’ attention beifig called 
to stipulated record of Guaranty Company that onj June 29, 
1931, he bought $5,000 worth of Commonwealth Edison 4’s 
of 1981 for Mr. Casey, testified that if it was confirmed to 
Frank Casey he must have done the business wdth him. 

Recross-examination by Mr. Lesh: “Q. These slips that 
you have produced are full of sales in Frank Casey’s name 
after his first illness. This item that Mr. Downing has 
pointed out is not the only item of a sale in Frank Casey’s 
name. Does the fact that a sale was confirmed in jhis name 
to the Guaranty Company indicate to you that you dealt 
with Frank Casey individually? A. It does not indicate 
that; no. 

“Q. Is it not a fact that you were dealing with Mrs. 
Casev? A. After he was taken sick I had mv transactions 
with Mrs. Casey. I thought he was calling for some spe¬ 
cial transaction. 

“Q. Mrs. Casey might have given you that order, for 
all that you remember now? A. Yes, I couldn’t recall who 
actually gave it to me. 

Mr. Lesh: “That is all.” 
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List of Exhibits Introduced in Evidence Showing Bond Transactions in the Name 
of Nettie C. Casey, or Mrs. Frank Casey, the Contents of Which are not Set 
Out at Large Because Not Material to the Issues Here on Appeal. 


Date. Remarks. Amount. Exhibit No. 

6/ 8/29 Letter confirming sale of 15,000 State 

W’est Va., when, as and if issued.... Plf. 27 

6/10/29 Customer’s receipt for 3,000 Tokyo 

Elect. Lt. and 2,000 Rep. Poland_ “20 

6/10/29 Confirmation of sale of 30,000 U. S. 

Gvt. Ctfs. “ 31-c 

6/10/29 Customer’s receipt for 30,000 U. S. 

Gvt. Ctfs. “ 31-d 

6/11/29 Correcting advice of 6/10/29, and con¬ 
firming sale of 30,000 U. S. Gvt. Ctfs. $30,539.12 “ 31-b 

6/11/29 Letter deferring delivery of West Va. 

Bonds. “ 31-e 

6/15/29 Notice of receipt of 3,000 Tokyo Elect. 

Lt. and 2,000 Rep. of Poland. “ 20-a 

6/18/29 Statement of account as of 6/18/29, 

Balance due N. C. C. 21.24 “ 31 

6/18/29 Letter confirming purchase of 15,000 
State of Tennessee when, as and if 

issued ^ 31_ sl 

7/30/29 Receipt for 5,666 City of Lansing, Mich. 5,020.00 “ 37-b 

12/28/29 Confirmation of purchase of 5,600 City 

of New York. 5,111.40 “ 36 

12/31/29 Receipt in full for N. Y. bonds. 5,113.28 “ 36-b 

1/ 2/30 Notice of arrival of N. Y. City bonds.. “ 36-a 

* 1/ 3/30 Confirmation of purchase 35,000 1st 

Libt. Loan. 34,885.52 “ 42 

* 1/ 6/30 Receipt for purchase of 35,000 1st. Libt. 

Loan. 34,885.52 “ 42-a 

10/ 2/30 Notice of arrival of 5,000 City of Detroit 5,214.92 “ 19-b 

10/ 6/30 Statement showing sales and purchased 
by Nettie C. Casey and a balance due 

her of. 369.03 “ 19 

10/15/30 Confirmation of purchase 3,000 City of 

Xpwark N .T * ^ 17^ Q4. a 9^ 

* 5/27/31 Confirmation of purchase 5,000 City of 

Minneapolis. 6,166.55 “ 18-b 

* 5/27/31 Confirmation of purchase 5,000 City of 

San Francisco. 5,527.52 Dft. 16-a 

5/29/31 Statement to sale of 10,000 misc. items. 10,696.29 Plf. 21 

5/29/31 Statement to sale of 10,000 misc. items. 10,696.29 “ 21-a 

12/19/31 Confirmation of sale of 3,000 Wash. Sub. 

& Sant, and 3,000 Commonwealth 

Edison. “ 33-c 

12/28/31 Letter of confirmation of purchase of 
2,000 Montgomery County and sale of 

2,000 Commonwealth Edison. “ 33-e 

1/ 8/32 Confirmation of purchase 3,000 Wash. 

Sub. & Sant. Company and 2,000 

Montgomery County. 3,644.95 “ 33-a 


(*Note.—These transactions also appear in Schedule of all transactions of 
stocks in which there were corrected advice-.) 
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Date. 

4/13/32 

5/17/32 

5/20/32 

5/26/32 
6/ 6/32 
6/21/32 


8/23/32 

8/23/32 

9/ 7/32 


9/12/32 

9/29/32 


Remarks. Amount. 

Confirmation of purchase of 10,000 Jer¬ 
sey City and 5,000 N. Y. City. 13,903.75j 

Confirmation of sale of 15,000 State of 

West Va. 15,191.25 

Letter confirming purchase of 1,000 
Northern Pa. Power Co., and sale of 

10,000 State of Tenn. 

Confirmation of purchase of 10,000 

Northern Pa. Pwr. 9,048.61 

Confirmation of sale of 10,000 State of 

Tenn. 9,218.75| 

Confirmation of sale of 5,000 State of 

Maryland. 5,163.48 

Confirmation of purchase of 5,000 Erie 

Lighting Co. 4,845.14 

Detailed statement of sales and purchases: 

Sales 0,000 City Lansing 

S'222 Sl ty ?V., Lou l s (-Total 20,328.731 

5,000 City Milwaukee ' 

5,000 City Cincinnati 

Purchase 4,000 City Los 

Angeles 

1,000 City Los 

Angeles 
5,000 State of 
Oregon 

5,000 State of 

Michigan 
5,000 County of 

Milwaukee J 

D. sp. 7-1132 Consolidated statement; 

no balance shown 
Confirmation of 

purchase of 5,000 Pa. Elect. Co. 4,243 
Confirmation of 

sale of 3,000 Texas Corp. 

2,000 Texas Corp.... 4,668.0p 

Confirmation of 


sale of 


9/29/32 
9/29/32 

10—6399a 


5,000 City of 

Baltimore 
5,000 City of 

Portland 

5,000 City of Newark 
5,000 State of 

Michigan.... 

Confirmation of 

purchase of 5,000 Fed. Land Bank 
5,000 Province of 
Ontario 

5,000 State Arkansas 
3,000 City of Boston. 
Detailed statement showing balance due 

N. C. C. 

Confirmation of 

purchase 5,000 Wash. Sub. 

Sant. Dis_ 

Confirmation of 
sale of 5,000 State of 

California... 

Confirmation of 

sale of 5,000 State of Oregon 


Total 20,096.13 


7 | 


17,913.6 


f 


17,349.88 

988.63 

4,580. (^3 

5,126.^4 

5,025.63 


Exhibit No. 
Pltfs. 30 

“ 26 
a 26-a 

“ 39-b 
* 39 

a 50 


a 45 
“ 24 

“ 24-a 

“ 46 

“ 47 
* 49 

“ 20-b 

“ 20-c 
“ 37-a 


I 
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Date. Remarks. Amount. Exhibit No. 

10/10/32 Confirmation of 

purchase 5,000 City of Kansas 

City. 5,227.89 Pltfs. 37 

10/11/32 Confirmation of 

sale of 5,000 City of Boston. 4,776.61 “ 18-a 

10/13/32 Confirmation of 

purchase 5,000 City of 

Montreal_ 4,764.38 “ 18 

10/15/32 Detailed statement showing balance 

dueN. C. C. 355.58 “ 48 

10/20/32 Confirmation of 

sfile of 5,000 State of N. J... 5,341.98 “ 20-d 

Confirmation of 

purchase 5,000 City of Ottawa. 5,175.69 “ 
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List of Exhibits Introduced in Evidence Showing Bond Transactions in the Name 
of Frank Casey, the Contents of Which Are Not Set Out at Large Because Not 
Material to the Issues Here on Appeal. 


1/23/29 

1/24/29 

1/24/29 

1/25/29 

1/25/29 

1/26/29 

1/28/29 

2/ 7/29 
1/ 8/30 

7/ 5/30 
7/ 7/30 

7/ 7/30 
10/ 6/30 
10/ 6/30 
10/ 6/30 
10/ 6/30 

10/ 6/30 

10/ 6/30 
10/ 6/30 
10/ 6/30 


Confirmation of 

purchase 5,000 State West Va.. 5,125.40 Pltfs. 38 

Receipt in full for 5,000 State West Va. “ 38-a 

Confirmation 

purchase of 5,000 State of Tenn.. 5,089.21 “ 41 

Confirmation of 

purchase 5,000 City Milwaukee. 5,221.79 “ 22 

Confirmation of 

purchase 5,000 City St. Louis.. 5,263.31 “ 40 

Receipt for purchase of St. Louis & Mil¬ 
waukee stock. “ 40-a 

Confirmation of 

purchase 30,000 U. S. Govt. 

Ctfs. 30,076.76 “ 28 

Receipt for purchase of State of Tenn. . “ 41-a 

Corrected advice of 1/3/30 showing con¬ 
firmation of purchase 35,000 1st Lib¬ 
erty Loans. 34,885.52 “ 42-b 

Confirmation of 

purchase 10,000 City Baltimore. 10,085.00 u 23-a 

Confirmation of purchase 10,000 City 
Baltimore, being corrected advice of 

7/3/30 and 7/5/30. “ 23 

Receipt of purchase of 10,000 City of 

Baltimore. “ 23-b 

Confirmation of 

purchase 5,000 State Illinois. .. 5,146.14 “ 20-e 

Confirmation of 

purchase 5,000 City Portland.. 5,139.39 “ 20-f 

Confirmation of 

purchase .5,000 City Erie. 5,188.45 “ 20-g 

Confirmation of 

sale of 2,000 Amn. Rolling 

Mills. 2,026.67 “ 20-i 

Confirmation of 

sale of 3,000 Tokyo Elect. 

Lt. 2,718.50 “ 20-j 

Confirmation of 

sale of 2,000 Rep. of Poland. 1,684.39 “ 20-k 

Confirmation of 

sale of 1,000 U. S. Rubber_ 773.33 “ 20-1 

Confirmation of 

sale of 1,000 U. S. Rubber.. 765.83 “ 


20-m 
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Date. Remarks. 

10/ 6/30 Confirmation of 

sale of 2,000 Interstate Pub. 

Ser 

10/ 6/30 Confirmation of 

sale of 3,000 Assd. Gas & 

Elect. 

10/ 6/30 Confirmation of 

sale of 2,000 Cinn. St. Ry.Co. 

10/ 7/30 Composite statement of sales on 10/6/30 

10/10/30 Statement of account to Frank Casey, 
showing a balance due the Guaranty 
Co. of. 

10/11/30 Confirmation of 

sale of 5,000 N. Y. Pwr. & 

Lt. 

10/15/30 Notice of sale of 5,000 N. Y. Pwr. & Lt.. 


Amount. 


2,030.00 

2,940.25 

1,847.56 


Exhibit No. 

Pltfs. 20-n 
“ 20-o 

“ 20-p 

a 20-q 


687.4 


l 


5 


4,864.3 


“ 20-h 

a Not 
ident. 
“ 17 
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Plaintiff’s Exhibit 18-b. 


Schedule of Stock Transactions in Which There Were 

4 4 Corrected Advices.’ ’ 


Guaranty Company of New York. 


5/27/31. 


our Wash- 


Mrs. Frank Casey, 

The Kenesaw Apt., 

16th & Irving Sts. N. W., 

Washington, D. C. 

We are pleased to confirm sale to you in accordance with 
information shown below. 

/s/ GUARANTY COMPANY OF NEM T YORK. 

5,000 City of Minneapolis, Minn., 3%s * * * 

I 

Remarks: Understand you will remit funds to 
ington office. We will ship securities there. * 

Plaintiff’s Exhibit 18-c. 

Guaranty Company of New York. 

'5/27/31. 

Corrected Advjice, 6/2/31. 

Frank Casey, by Nettie C. Casey, Attorney, 

The Kenesaw Apts., 

16th and Irving Sts. N. W., 

Washington, D. C. 

We are pleased to confirm sale to you in accordance with 
information shown below. 

/s/ GUARANTY COMPANY OF NEYf YORK. 
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5,000 City of Minneapolis, Minn., 3%s * * * 

Remarks: Understand you will remit funds to our Wash¬ 
ington office. We will ship securities there. * * * 

Plaintiff’s Exhibit 16-a. 

Guaranty Company of New York. 


Mrs. Frank Casey, 

The Kenesaw Apts., 

16th and Irving Sts. N. W., 
Washington, D. C. 


5/27/31. 


We are pleased to confirm sale to you in accordance with 
information shown below. 

/s/ GUARANTY COMPANY OF NEW YORK. 


5,000 City & Co. San Francisco, Calif., 4 1 / f>s. * * * 

Remarks: Understand you will remit funds to our Wash- 
ingto office. We will ship securities there. * * # 

Salesman: Mr. Hume, Wash. 


200 Guaranty Company of New’ York. 


5/27/31. 

Corrected Advice, 6/2/31. 
Frank Casey, by Nettie C. Casey, Attorney, 

The Kenesaw Apts., 

16th and Irving Sts. N. W., 

Washington, D. C. 

We are pleased to confirm sale to you in accordance w’ith 
information shown below. 

/s/ GUARANTY COMPANY OF NEW YORK. 

5,000 City & Co. San Francisco, Cal., 4%s. * * * 

Remarks : Understand vou will remit funds to our Wash- 
ington office. We will ship securities there. * * * 

Salesman: Mr. Hume, Wash. 
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Plaintiff’s Exhibit 33-b. 
Guaranty Company of New York. 


7/13/31. 


Washington Office, a/c Frank Casev, bv Nettie C. Casev, 
Attnv. * * * ' 


We are holding the following securities for yojur account. 
Kindly advise us promptly whether you will cajl for these 
securities or prefer to have them sent to you via^ registered 
mail insured. 

/s/ GUARANTY COMPANY OF NEW YORK. 

$5,000 Commonwealth Edison Co. 4’s 1981, @94ij2 $4,725.00 
Accrued interest from 3/1 to 7/13.L 73.34 

Total . $4,789.34 

Obtain payment and remit. 

Received payment. 

Date Jul. 13, 1931., 

GUARANTY COMPANY OF NEW" 
YORK, 

W ashing ton, D. C. Office, 

/&/ WM. A. BUCKLEY, 

Authorized Signature. 
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Plaintiff’s Exhibit 42. 
Guaranty Company of New York. 


1/3/30. 

Mrs. Frank Casey, 

The Kenesaw Apts., 

Washington, D. C. 

We are pleased to confirm sale to you in accordance with 
information shown below. 

/s/ GUARANTY COMPANY OF NEW YORK. 

35,000 1st Liberty Loan 3%s. * # * 

Remarks: Understand you will remit funds to our Wash¬ 
ington office. We will ship securities there. 

Salesman: Mr. Hume, Wash. 
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Plaintiff ’s Exhibit 42-b. 


Guaranty Company of New York. 

1/3/30. 

Corrected Advice, 1/8/30. 


Frank Casey, 

The Kenesaw Apts., 

Washingon, D. C. 

We are pleased to confirm sale to you in accordance with 
information shown below. 

/s/ GUARANTY COMPANY OF NEW YORK. 

35,000 1st Liberty Loan 3 %'s. 

Remarks: Understand you will remit funds to our Wash¬ 
ington office. We will ship securities there. 

Salesman: Mr. Hume, Washn. 


202 Plaintiff’s Exhibit No. 42-a. 

Guaranty Company of New York 


1/6/30. 

Washington Office: 

We are sending you the following securities under sep¬ 
arate cover by registered mail insured. Please sign of¬ 
ficially and return our form of acknowledgment accom¬ 
panying the securities and oblige. 

Yours very truly, 

/s/ ! GUARANTY COMPANY OF NEW YORK. 

Mr. Hume, Salesman. 

35,000 1st Liberty Loan 3i/os. * * * 

We are forwarding the enclosed for the account of Mrs. 
Frank Casey. Please deliver against payment and remit 
to us. 

Received payment. 

Date Jan. 7, 1930. 

GUARANTY COMPANY OF NEW YORK, 

Washington, D. C., Office. 
/s/ WILLIAM A. BUCKLEY, 

Authorized Signature. 
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Thereupon further to maintain the issues upon 
203 her part joined plaintiff produced as a witness Mrs. 

David D. Harger, who, being* duly sworn, testified in 
substance as follows: 

From September, 1926, until November 15, 1933, she was 
employed in the Park Savings Bank. She had charge of the 
safety deposit department. In the course of her (fluties as 
custodian of the safe deposit boxes she frequently saw Mrs. 
Casey. Witness then identified Plaintiff’s Exhibit No. 51 
as a joint signature card for Mr. and Mrs. Cas^y for a 
safety deposit box, taken out on June 27, 1925, arid closed 
out May 27, 1933. This card was offered in evidence and 
reads as follows: 

I 

Plaintiff’s Exhibit No. 51. 


Name: Nettie C. Casey. 

Deputy for-. 

Signature:-. 

Address:-. 

Hair:-. Eves:-. 

Password 2 boxes. 

Box No.: [607]* 

[1216]* 1516. 

Key No.: [607]* 375. 

Date: 6/27/25. 

Name:-. 

Signature: Frank Casey. 
Address: The “Kenesaw.” 

Hair:-. Eyes:-. 

Password:-. 


*Figures in brackets crossed out in copy. 


On the reverse side of this signature card is the follow- 



Appointment of Deputy. 


Washington, D. C.,-19—. 

i 

204 — hereby direct the Park Savings Baris to per¬ 
mit -to have access to-box in the vaults 

of said Company, until written notice to the contrary is 
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given said Company, giving and granting unto the said 

-, full power and authority to do and perform, with 

reference to both withdrawing or changing, from time to 
time, the contents of said box, or in relation to any other 
thing pertaining thereto, including the surrender of said 
box, and the keys thereof, all things which said Company 
or its agent may deem necessary, in and about the premises, 
as fully to all intents and purposes as — might or could 
do if personally present, hereby ratifying and confirming 

all that the 1 said-shall do or cause to be done in 

the premises. 

In witness whereof, — have hereunto set — hand and 
seal at-this — dav of-, A. D.-. 

Witnesses present: 

- -[seal.] 

- -[seal.] 


Washington, P. C., 



Above appointment of deputy,-, is hereby re¬ 

voked. 


There appears written across the above printed form on 
the reverse side in Mrs. Casey’s handwriting, the following: 

“ Contents removed, Nettie C. Casey, 5/20/33.” 


It is the original signature card. This card was received 
in evidence and marked Plaintiff’s Exhibit No. 51. 

205 The rent was payable in advance. One of these 
cards (indicating Plaintiff’s Exhibit No. 52 and 53) 
is in the name of Frank Casey, and the other in the name 
of Nettie Casey. When the card was transferred to the new 
account, Mrs. Casey paid the rent, and witness just put 
her name at the top of the card. 

Witness: “This (indicating Plaintiff’s Exhibit No. 53) 
was a box in Mrs. Casey’s name. We did not keep the joint 
names on the payment cards; we just put the name of the 
person that paid the rent. ’ ’ 

The second box was taken out in Mrs. Casey’s name alone 
October 27. Mrs. Casey took out her own box at that time. 

Witness: “We changed boxes. The first number was 
1216, and then she got a larger box and the number of that 
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was 1526. Box 1216 was taken out on October 27, 1930. On 
February 24, 1932, it was changed to a larger box, No. 
1526.” 

They still continued that joint box after she got the larger 
one, Mrs. Casey transferred to the larger one on February 
4, 1932. One of the signatures on Plaintiff’s Exhibit No. 
51 is Mr. Frank Casey’s and the other is Mrs. Casev’s. She 
did not sec them put them there but she is familiar with 
their signatures. Witness testified that (Plaintiff’s Exhibit 
51) “is a signature card.” She signed at the fop and he 
signed at the bottom. She knows what was in those boxes 
because she often helped Mrs. Casey in fixing her coupons 
for deposit. One of the boxes had Liberty bonds in it. 

Knows there were bonds in both of the boxes. 
One had some Liberty bonds and some of Mrs. Casey’s 
jewelry, and the other had some kind of bonds and another 
had jewelry. Doesn’t know what box contained fhe Liberty 
bonds. 

Upon being handed the “blue cards” (Plaintiff’s Exhibit 
Nos. 54, 55) witness testified: “These are * t * cards 
that have to be signed each time a person has access to the 
boxes, and these (referring to Plaintiff’s Exhibit Nos. 54 
and 55) were signed entirely by Mrs. Casey.’t You can 
tell from these cards how often the box was entered. There 
was no way from these papers that she could tell 
206 when was the first time Mrs. Casey entered that box. 

(Plaintiff’s Exhibit No. 57 was not then in court.) 
These are more recent cards. This one (indicating) starts 
in 1932. 

The Court: “Which one? A. The joint box, sir.” 


The last time she entered the box and the dav she closed 
it out was May 20, 1933. She was answering this from the 
signed release on the back of the signature card. The con¬ 
tents were removed then. The joint signature card (Plain¬ 
tiff’s Exhibit No. 51) begins in 1925, but this 1 i s merely a 
signature card showing that the box is a joint and they used 
this card as a reference that the signatures ^re proper 
when the (entering) cards are signed. 

Mr. Downing stated that the white cards are the rent 
payments, one for the joint box and for the indfvidual box. 

The witness testified that the joint box is the one that has 
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Mr. Frank Casey’s signature on tlie top of the card. This 
card was thereupon marked Plaintiff’s Exhibit No. 52, 
which reads as follows: 

Plaintiff’s Exhibit No. 52. 

Name: Frank Casev. 

Address: The Kenesaw Apartments. 

Contract No.:-. 

Date: June 27, 1925. 

Box No.: [375]* [1516]* [607].* 

Bate: [2.50]* [5.00]* 8.00. 


Date of payment. 

Amount. 

Paid to 

June 27, 

1925 

5.00 

June 27, 

1926 

June 10, 

26 

2.50 

June 27, 

1927 

June 27, 

1927 

5.00 

June 27, 

1928 

June 22, 

1928 

5.00 

June 27, 

1929 

June 15, 

1929 

5.00 

June 27, 

1930 

Apr. 14, 

1930 

1.35 

June 27, 

1930 

June 3, 

1930 

8.00 

June 27, 

1931 

June 1, 

1931 

8.00 

June 27, 

1932 

May 31, 1932 

8.00 

June 27, 1933 


207 The larger box is the one in Mr. Casey’s name. There 
are three sizes of boxes. There is a $2.50 box, a 
$5.00 box and a $8.00 box. 

The Court: “Exhibit 52 represents the joint box, and the 
other card which will be Exhibit 53 represents the (Nettie) 
Casey box.' Were there three boxes? A. Only two. 

The Court: “One was a joint box? A. Yes, sir. 

The Court: “And that was taken out in May 1925? A. 
Yes, sir. 

The Court: “It was closed out on March 20, 1933? A. 
Yes, sir.” 

The Witness: It looks like when Mrs. Casey took out the 
other box (Plaintiff’s Exhibit No. 53) we used the same sig¬ 
nature card. We didn’t have Mrs. Casey make a new sig¬ 
nature card; we just used the old one, and made up both 
these signature cards (referring to the entrance cards) un¬ 
der both names again. 


* Figures in brackets crossed out in copy. 
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Mr. Lesh: “My understanding is that both box^s were 
joint. That is why I objected to your leading the witness.” 

Mr. Downing: “The witness has now looked aj; those 
cards again.” 

On further direct examination by Mr. Downing, said wit¬ 
ness testified that she was in charge of the boxes. 

Mr. Downing asked: “Don’t you know of your o^vn per¬ 
sonal knowledge whether both were joint or whether one 
was joint and the other separate?” 

The witness answered: “From what I can remember from 
these cards, we used the same signature card of Mr. Casey 
and Mrs. Casey and made both these boxes joint when the 
box was not large enough and the bonds were transferred 
into two boxes in order to hold all the bonds that |vere in 
the bank. ’ ’ j 

Mr. Downing: “As a matter of fact, then, there were 
only two boxes at any time? A. Yes, sir. 

Mr. Downing: “A smaller box which was in tlie joint 
name, and a larger box which was subsequently taken out 
in whose name? A. From these cards it was the s^me sig¬ 
nature card used, and it was put in both names. 

The Court: “They were joint, then. 

The Witness: “Yes, sir. 

Mr. Downing: “The whole thing was joint? A. Yes, 
sir. 

Mr. Lesh: 11 That we agree on. 

Mr. Downing: “I will agree that that is what she testi¬ 
fies to.” 

208 Plaintiff’s Exhibit No. 53. 

Name: Nettie C. Casey. 

Address: Kenesaw. 

Contract No. —. 

Date: 10/27/30. 

Box No.: [1216]* 1526. 

Rate: [2.50]* 5.00. 

Date of payment. Amount. Paid to j 

Oct. 27-1930 2.50 Oct. 274931 

Oct. 2-1931 2.50 Oct. 27-4932 

Feb. 24-1932 (5.00) 1.59 Oct. 27-1932 

Oct. 18-1932 5.00 Oct. 27-i933 

* Figures in brackets crossed out in copy. 
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209 These blue cards represent times when these boxes 
were entered by anybody. If somebody came into 
the bank to enter the box they would sign one of these 
cards. These blue cards indicate the times that somebody 
entered those boxes. There is a separate card for each 
box. One represents box 1216, and this card was there¬ 
upon received in evidence and marked Plaintiff’s Exhibit 
No. 54. 


Plaintiff’s Exhibit No. 54. 
Record of Calls. 

#1 

Name:-. 

Address:-. 

Safe No.-. 

Library Bureau, Cat. No. 19-1314. 


Date. 

Time. 

Signature. Clerk. Date. 

Time. 

Signature. Clerk. 

6/19/29 11:15 

Nettie C. Casey 

H 

5/26 

3:15 

Nettie C. Casey 

H 

6/28 

11:25 

Nettie C. Casey 

H 

6/3 

1 

Nettie C. Casey 

H 

7/ 5 

12:45 

Nettie C. Casey 

H 

6/ 9/30 

4:20 

Nettie C. Casey 

C 

8/28 

2:10 

Nettie C. Casey 

H 

7/ 2 

1:50 

Nettie C. Casey 

H 

9/ 9 

11:20 

Nettie C. Casey 

H 

7/ 3/30 

3:55 

Nettie C. Casey 

C 

9/12 

12:30 

Nettie C. Casey NR 

9/ 5 

2:50 

Nettie C. Casey 

H 

9/26 

3:15 

Nettie C. Casey 

H 

9/23 

3:15 

Nettie C. Casey 

H 

10/23 

12 

Nettie C. Casey 

H 

10/ 1 

1:10 

Nettie C. Casey 

H 

12/ 6 

3:20 

Nettie C. Casey 

H 

10/ 7 

1:10 

Nettie C. Casey 

H 

1/ 6 

1:15 

Nettie C. Casey 

H 

10/15 

2 

Nettie C. Casey 

D 

4/14/30 

2:30 

Nettie C. Casey 

H 

10/17 

3:25 

Nettie C. Casey 

H 

4/18 

3:15 

Nettie C. Casey 

H 

10/27 

2:30 

Nettie C. Casey 

H 


Name: Casey, Frank or Nettie C. 

Safe No. 1216. 

375 [607]* 

210 Record of Calls. 

# 2 . 

Name:--. 

Address:-. 

Safe No.-. 

Library Bureau Cat. No. 19-1314. 


Date. 

Time. 

Signature. Clerk. Date. 

Time. 

Signature. Clerk. 

10/31 

11:50 

Nettie C. Casey 

C 

8/3 

3:10 

Nettie C. Casey 

H 

12/ 1 

1:45 

Nettie C. Casey 

C 

8/17/31 

2 

Nettie C. Casey 

H 

12/12 

4:20 

Nettie C. Casey 

H 

9/ 1/31 

3:30 

Nettie C. Casey 

H 

4/23/31 

1:50 

Nettie C. Casey 

H 

10/ 2 

4:00 

Nettie C. Casey 

C 

5/ 7/31 

3:15 

Nettie C. Casey 

H 

10/ 3 

4:30 

Nettie C. Casey 

H 

5/14/31 

2:45 

Nettie C. Casey 

H 

12/ 2/31 

1:40 

Nettie C. Casey 

H 

6/ 1 

1:40 

Nettie C. Casey 

L 

12/16 

3:30 

Nettie C. Casey 

H 

6/15 

3:10 

Nettie C. Casey 

H 

12/17 

1:30 

Nettie C. Casey 

C 

7/ 6 

1:15 

Nettie C. Casey 

C 

1/ 7/32 

3:00 

Nettie C. Casey 

C 

7/13 

11:10 

Nettie C. Casey 

H 

1/11/32 

1:40 

Nettie C. Casey 

H 

7/15 

4:20 

Nettie C. Casey 

H 

1/19 

2:00 

Nettie C. Casey 

L 





11/25/22 

2:00 

Nettie C. Casey 

C 

Name: 

Casey, Frank or Nettie C. 





Safe No. 1216. 







[6073*375. 







* Figures in brackets crossed 

out 

in copy. 
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(The blue card referred to was thereupon received in 


evidence and marked by the reporter Plaintiff’s! 
No. 55.) 


Exhibit 
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Plaintiff’s Exhibit No. 55. 
Record of Calls. 


Name: - -. 

Address:-. 

Safe No.-. 

Library Bureau Cat. No. 19-1314. 


% 3. 


Date. 

1932. 

Time. 

Signature. Clerk. Date. 

1932. 

Time. 

Signati 

ire. Clerk. 

2/ 2 

2:10 

Nettie C. Casey 

H 

6/30 

2:20 

Nettie C. 

Casey 

H 

2/25 

2:30 

Nettie C. Casey 

H 

7/ 7 

2:30 

Nettie C. 

Casey 

L 

2/26 

11:30 

Nettie C. Casey 

C 

7/13 

2:15 

Net‘ie C. 

Casey 

L 

3/ 2/32 

4:30 

Nettie C. Casey 

L 

7/14 

2:30 

Nettie C. 

Casey 

H 

4/ 8 

3:10 

Nettie C. Casey 

H 

7/22 

2:15 

Nettie C. 

Casey 

H 

4/12 

2:10 

Nettie C. Casey 

H 

8/15 

2:50 

Nettie C. 

Casey 

H 

4/15 

2:30 

Nettie C. Casey 

H 

8/22 

2:50 

Nettie C. 

Casey 

L 

5/ 9 

2 

Nettie C. Casey 

L 

9/ 6 

2:25 

Nettie C. 

Casey 

H 

5/18 

1:30 

Nettie C. Casey 

L 

9/12 

2:35 

Nettie C. 

Casey 

H 

5/24 

1:20 

Nettie C. Casey 

L 

9/16 

2:05 

Nettie C. 

Casey 

H 

6/ 6/32 

1:50 

Nettie C. Casey 

H 

10/17 

12:30 

Nettie C. 

Casey 

H 

6/17 4 Nettie C. Casey 

Name: Casey, Frank or Nettie C. 
Safe No. 1526-1516. 

H 

10/21 

2:35 

Nettie C. 

Casey 

H 


Record of Calls. 


Name:- -. 

Address:-. 

Safe No.-. 

Library Bureau Cat. No. 19-1314. 


# 4 . 


Date. 

Time. 

Signature. Clerk, 

1932. 




10/26 

1:45 

Nettie C. Casey 

H 

11/ 3 

3:20 

Nettie C. Casey 

H 

11/ 9 

2:35 

Nettie C. Casey 

L 

11/10 

11 

Nettie C. Casey 

C 

12/14 

2:20 

Nettie C. Casey 

H 

12/20 

2:10 

Nettie C. Casey 

H 

2/24/33 

1:10 

Netite C. Casey 

H 

3/ 2 

4 

Nettie C. Casey 

C 

3/14 

12:40 

Nettie C. Casey 

H 



Nettie C. Casey 

L 

Name: 

Casey, Frank or Nettie C. 

Safe No. 1526- 

-1516. 



Signature. Clerk. 


212 Mrs. Casey first took out the box in October, Octo¬ 
ber 27,1930, box 1216, and then on February 24,1932, 
she changed that to this larger box, No. 1526. 

(After recess): A. 4 ‘After Mr. and Mrs. Casey Originally 
rented the box, they rented No. 607 on the 27th da jr of June, 
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1925.” They both rented that. On the 14th day of April, 
1930, the larger box was necessary and box No. 375 was 
rented and box No. 607 was given up. The keys were 
turned in. Box No. 375 was too small, and on October 27, 
1930, in order to hold the overflow Mrs. Casey rented 
another box, No. 1216 (see Plaintiff’s Exhibit No. 53), a 
small box to hold the bonds the larger box would not hold. 
1216 was jointly held because she considered it the same 
box as No. 375. She made no change in the signature card. 
She put an additional rental in to keep the record of the 
rents paid on that box. Sometime in 1931 the Bank had 
a new safe deposit box put in and she changed Mrs. Casey’s 
box from one side to the other in the new vault; they were 
a little larger, and that was on the 24th of February, 1932. 
She changed No. 1216 to a larger box, numbered 1526, and 
I also transferred box No. 375 to Box No. 1516, so at the 
time Mrs. Casey closed the box she had two boxes, No. 1516 
and No. 1526. 

“Either had access to the other’s box that way? Yes, 
sir.” 

Witness: “I believe there is a difference on this date as 
Mrs. Casey gave up the box; I left the bank on the 1st of 
May” (1933). She gave up both boxes on March 20, 1933, 
instead of 20th of May. 1516 and 1526 were given up on 
March 20, 1933; that left no boxes; it was entirely closed 
out and the release was signed. 

Mrs. Casey was the only one who entered the boxes dur¬ 
ing the time witness had charge of the vault. Does not 
remember exactly what time she took the vault over. Dur¬ 
ing the time that she was there nobody but Mrs. Casey en¬ 
tered any of those boxes. Cannot say from the time they 
were rented to the time they were closed. 

Plaintiff’s Exhibit No. 57 is as follows: 
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Name: - 
Address: 

Safe No. 

Library Bureau Cat. No. 19-1314. 


Plaintiff’s Exhibit No. 57. 
Record of Calls. 


Date. 

Time. 

Signature. 

Clerk. Date. 

Time. 

Signatu 

Le. Clerk. 

7/24 

2:45 

F. Casey 

D 

9/ 4 

9:20 

F. Ca* 

|ey 

D 

7/28 

11:00 

F. Casey 

D 

9/11 

2:45 

F. Cas 

ley 

D 

7/30 

10:00 

F. Casey 

D 

10/ 1 

2:00 

F. Caj 

$ey 

L 

8/ 2 

1:30 

F. Casey 

D 

11/14 

12:00 

F. CaSey 

L 

8/ 6 

11:30 

F. Casey 

D 

11/21 

12:00 

F. Cas 

;ey 

D 

8/ 7 

1:40 

F. Casey 

D 

12/ 1 

12:40 

F. Cas 

iey 

L 

8/ 9 

10:20 


D 

1/30/29 

2 

F. Cas 

iey 

D 



F. Casey 


2/ 1 

2 

Nettie C. 

Casey 

L 


8:24 

F. Casey 

H 

2/ 9/29 11 

Nettie C. 

Casey 

D 

u 


<< 

D 

4/12 

11:30 

Nettie C. 

Casey 

D 

18/27/28 




6/10 

11:45 

Nettie C.j 

Casey 

H 





1/17 

12:10 

Nettie C. 

Casey 

H 

Name: 

Casey, Frank or Nettie C. 







Safe No. 607. 


Record of Calls. 

Name: - -. 

Address: -. 

Safe No.-. 

Library Bureau Cat. No. 19-1314. 


Date. 

Time. 

Signature. 

Clerk. 

Date. 

Time. 

12/31 

11:00 

F. Casey 

D 

3/31 

11:30 

1/ 4 

2 

F. Casey 

D 

4/ 2 

11:30 

1/16 

10 

F. Casey 

D 

4/ 3 


1/31 

11 

F. Casey 

D 

4/16 

11:00 

2/ 2 

4 

F. Casey 

D 

4/26 

9:20 

2/16 

2:35 

F. Casey 

LL 

4/30 

1:40 

3/ 1 

12 

F. Casey 

D 

2/21 

12:00 

3/12 


F. Casey 

D 

6/ 1 

4:10 

3/19 

2:35 

F. Casey 

LL 

6/ 4 

2:00 

3/27 

3:05 

F. Casey 

LL 

6/15 

4:00 

3/30 

3 

F. Casey 

D 

6/27 

6/28 

1:00 


Signature. 

F. Casey 
F. Ct 
F. C £ 

F. C £ 

F. C £ 

F. C £ 

F. C £ 

F. C £ 

F. Caiey 
F. Ca^ey 
F. Casey 
F. Casey 



Clerk 

D 

D 

D 

D 

D 

LL 

D 

D 

L 

D 

M 

D 


Name: Casey, Frank or Nettie C. 
Safe No. 607. 


214 The following checks were introduced in evidence 
in the general offer heretofore made and agreed to: 

i 

Park Savings Bank. . j 

Washington, D. C., June 1930. 

Pay to the order of Park Savings Bank,. ^8.00/100 

Eight 00/100. 

(S.) NETTIE C. ckSEY. 


Safety Deposit. 
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Park Savings Bank. 

Washington, D. C., May 31,1932. 

Pay to the order of Park Savings Bank,.$8.00/100 

Eight 00/100. 

(S.) NETTIE C. CASEY. 

Park Savings Bank. 

Washington, D. C., June 1,1931. 

Pay to the order of Park Savings Bank,.$8.00/100 

Eight 00/100. 

(S.) NETTIE C. CASEY. 


215 


Park Savings Bank 

Washington, D. C., Oct. 27, 1930. 


Pay to the order of Park Savings Bank,. $2.50/100 

Two 50/100 Dollars. 

(S.) NETTIE C. CASEY. 

No.-, 

Park Savings Bank. 

Washington, D. C., Oct. 1,1931. 

Pay to the order of Park Savings Bank,. $2.50/100 

Two 50/100 Dollars. 

(S.) NETTIE C. CASEY. 

No.-. 

Park Savings Bank. 

Washington, D. C., Feb. 25, 1932. 

Pay to the order of Park Savings Bank,. $1.59/100 

One 59/100 Dollars. 

(S.) NETTIE C. CASEY. 

No.-. 

Debit: Nettie C. Casey. 

Safe deposit box rent from October 2 7, 1932, to Oct. 

27, 1933, 10% tax. $5.00 

.50 


10/18, 1932. 


$5.50 
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216 She was in the bank about four years, from 1929 
to 1932. According to the signature card, nobody 

during that period except Mrs. Casey ever entered those 
boxes. If Mr. Casey had entered the boxes it would appear 
on the card. His name does not appear anywhere on those 
cards. Witness did not render Mrs. Casey any service in 
connection with cutting coupons. She helped her put them 
in envelopes occasionally; helped her list them ^nd make 
out the tax return for her and deposited them for her. She 
has personal knowledge of the fact that she cuj; coupons 
oif. She used to see her. She came by herself a great many 
times, sometimes her grandson, Mr. Engle, would come with 
her. Mr. Hume came several times. Mr. Casey was with 
her on one occasion after he had been ill, and iut of the 
hospital. He came into the bank with Mrs. Casey. She 
put some papers in the box; whether she cut coupons wit¬ 
ness does not remember. The occasions for her visiting 
these boxes was to put things in them and cut coupons. It 
was not her business to know everything she did.| She was 
very busy at the time Mrs. Casey came, and she would as¬ 
sist her all she could. 

Certain papers having been exhibited to her, witness said 
they were original deposit slips; they all seem to be in the 
name of Nettie C. Casey, some of them showing deposits of 
coupons; some she was unable to tell what they are. It 
looks like the majority of them are coupons. 

The Court: “How is it indicated to be coupons; let me 
see one. A. These are coupons. * * * The amounts 

would indicate it. 

! 

“Q. There is nothing to indicate that they are coupons 
on this. —. Usually if they have coupons they put them on 
the slip. 

“Q. This one [indicating] does not appear to have any 
designation at all. A. No, sir; that is about the 

217 amount the coupon would be. * * * 

Mr. Lesh: “Do I understand from the testimony of the 
witness that she infers from the amounts entered- 

A. (interposing) Not all of them; some are listed as 
coupons. 

11—6399a 
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The Court: “The one I asked her about she inferred 
because of the amount that they were coupons. 

Mr. Downing: “As to the others; how about the ones 
that are marked ‘coupons’; are a majority of them marked 
‘coupons’ or not? A. Yes, sir; a majority are marked 
coupons.” 

They seem to be arranged in order of their dates. The 
first date is August 9, 1928; this goes to September 6, 1932. 
That account was in Nettie C. Casey. 

(These deposit slips vrere received in evidence as a bundle 
marked ‘A’, a schedule of them, showing the tenure of each, 
is annexed to the testimony of this witness.) 

Witness being handed certain other papers said, “Those 
are duplicate deposit slips.” By that she meant the deposit 
slips that Mrs. Casey took away as evidence of the fact that 
she made a deposit in the bank. Ten of them are desig¬ 
nated as coupons. I do not know whether they are or not. 
They seem to be from July 2, 1930, and December 2, 1931, 
seems to be the last of these duplicate slips. They are 
papers Mrs. Casey took away from the bank. Those are in 
Mrs. Casey ’s handwriting. Mrs. Casey did not have a bank 
book; she always took duplicates home with her; instead of 
having the entries made in the bank book, she took a dupli¬ 
cate deposit slip. (These duplicate deposit slips were sub¬ 
sequently admitted in evidence as a bundle marked “B”.) 
* * * She thinks the original was in her handwriting. 

(Referring to the deposit slips which had come from the 
Park Savings Bank and were produced in the form of 
copies of the originals on file there—Bundle “A”.) 

Mr. Downing: “There is no objection on the ground that 
they are copies. * * * 

Mr. Lesh: “No objection on that ground. 

Mr. Downing: “I understand that she has recognized 

those as deposit slips in the Park Savings Bank in the name 

of Nettie C. Casey as those dates indicate, whatever they 

mav be. A. Yes.” 

* ■ 

218 Mr. Lesh, referring to bundle B of duplicate de¬ 
posit slips: “Did you ever see these before? A. Yes, 
I saw some of them before. I made some out, some dupli¬ 
cates, I gave some to Mrs. Casey at the bank. ’ ’ 
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The witness does not know why all of the duplicates are 
not here. The witness did not select those which are in 

this bundle. 

. 

Mr. Downing: “These are produced by Mrs. Casey her¬ 
self. If you want to put her on the stand to say so, I will 
do that. 

Mr. Lesh: “It may be considered as having been testi¬ 
fied that Mrs. Casey produced this bundle of duplicates 
marked ‘B’ and the bundle I presume you hold in your 
hand—I do not know; whatever you say the fact is. 

Mr. Downing: “No, these are the ones Mrs. Casey pro¬ 
duced. 

The Court: “She produced ‘B’. These are 1}he dupli¬ 
cates, Mr. Downing. 

Mr. Downing: “All are produced by Mrs. C^sey, and 
will put them in one bundle, then. All of them can go in 
one bundle. 

The Court: “All right. Now let me ask you this: Those 
duplicates that she got at the bank, do they run along with 
those originals or copies of the originals that w^re at the 
bank? 

Mr. Ricketts: “In some respects they may * * *. 

Mr. Lesh: “Then, if those are the things you h^ve shown 

the accountant, we are interested in knowing about them. 
# * * 

The Court: “Yes, but you have here duplicates now run¬ 
ning in the same period that you have original^ running, 
and when I say‘originals’I mean copies of originals. * * * 

Mr. Downing: “This accountant never used aijiy but the 
originals, the copies which were furnished from the bank. 
These have been produced now by Mrs. Casey. We never 
had them in our possession. The accountant never had 
them in his possession. 

Mr. Lesh: “Then, for what purpose are you putting 
them in? j 

Mr. Downing: “That will appear later on. I think it 
ought to be evident right now what the purpose is. 

Mr. Lesh: “I think it ought to be made evident right 
now. 

Mr. Downing: “These duplicates we have been talking 
about of Mrs. Casey, having been made for her, of course 
she took them away; they are here in her possession now, 
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delivered to us by her. They have never been in our (coun¬ 
sel^) possession * * * until they appeared here in 

court and we say that they were not used in making up this 
account.” 

219 The only things that we used were the copies of the 
deposit slips furnished to us by the bank. * * * 

Mr. Downing: “I do introduce them now, these duplicate 
deposit slips. 

Mr. Lesh: 4 ‘Then I object to the reason as stated. 

Mr. Downing: “Because, as my friend very well knows, 
there is already testimony in this case by Mr. Engle and 
another withess whose deposition has already been taken. 

The Court: “I have not seen the deposition. 

Mr. Downing: “No, it has not been read yet, but Mr. 
Engle did testify as to the bonds, deposit slips, cash and 
coupons in her name, and that Mr. Casey was present when 
these things were shown to him. Mrs. Vawter, one of the 
nurses, testifies to that, too, that she saw these things, the 
Park Savings Bank coupons in the name of Nettie Casey. 

The Court: “I overrule the objection and allow you an 
exception. 

Mr. Downing: “These are offered in evidence, these 
duplicates, for the reason that I have stated. 

The Court: 1 i They may go in. An exception is granted. 

Mr. Lesh: “I presume, your Honor, that the reason 
should appear somewhere in the record. My reason for 
objecting is that the relevancy does not appear.” 

The deposit slips collectively were thereupon received 
in evidence as Plaintiff’s Exhibit No. 56. 

(The following is inserted at the request of counsel for 
appellees:) 

And on cross-examination said witness testified that the 
first deposit slip on the top of bundle A is not one which 
showed that it was a deposit of coupons. This one is dated 
August 9, 1928, and witness does not know what it is, but 
witness did say (on direct examination) that the deposit 
slip she now indicates were of coupons; the witness indi¬ 
cated the deposit slips of February 1, 1929, and April 12, 
1929, the felip of December 24, 1928, was currency, $500; 
that of January 21, 1929, $1,000, was a check, and the next 
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one in dale is that of February 1, 1929, to which w 
referred. 

Witness’ attention was directed by cross-examiijiing coun¬ 
sel to the fact that on direct examination witness had testi¬ 
fied that it was always Nettie Casey who entered either 
one of the safe deposit boxes, and cross-examining counsel 
inquired whether the witness in so testifying w^s relying 
upon the blue cards, Plaintiff’s Exhibits 54 am} 55; Wit¬ 
ness thereupon testified on cross-examination ths/t she had 
been on direct examination relying upon thbse cards; 
220 these blue cards go back in date to June 19, 1929; 

the same kind of records were kept at the bunk before 
that date on similar blue cards; they are at the bank so far 
as the witness knows; witness does not know how it hap¬ 
pened that only the cards that went back to the date men¬ 
tioned were brought to court; witness did not bring them; 
witness got these cards—here the witness’ statement was 
interrupted by Mr. Downing who stated that the cards had 
been in his possession and “I think the reason why they 
are only those dates is because those are the only dates 
we asked for. If you want the other dates yoq can have 
them.” [ 

Whereupon the cross-examination was resumed and the 
witness testified that all that she knows about those par¬ 
ticular cards being the ones produced was that they were 
handed to her bv counsel for Mrs. Casev. Witness has 

* v 

called the bank and asked it to send the cards for the back 
dates in response to cross-examining counsel’s request made 
“this morning.” Witness is not still working fob the bank. 
Witness’ direct testimony referred to should be understood 
as limited to the dates of the cards referred to. Where¬ 
upon Mr. Downing said: “A man from the bank has .just 
handed this to me. I do not know what it is. You can 
have it.” Mr. Downing handed a card to Mr. Lesh, who 
continued to cross-examine as follows: (Here stops insert 
at request of counsel for appellees). 

“Q. Here is an additional card that lias just been 
handed to me by counsel (handing same to witness). Do 
you recognize that as a prior card covering the seme boxes? 
A. Yes, sir. 

“Q. Between what dates does that run? * * * A. 

I 



164 


25-. C. CASEY VS. T. C. TOPUFEE. 


Well, it looks like it runs from the 31st of December, 1927, 
to the 17th of June, 1929 * * 

(This card was thereupon received in evidence and 
marked Plaintiff’s Exhibit No. 57. Copy heretofore in¬ 
serted.) 

Witness thereupon testified on cross-examination that 
the name on that card from the first date shown on the 
card through December 1, 1928, was Mr. Frank Casey’s. 
No one else was in that box from the beginning of that card 
through December 1, 1928, except Mr. Casey. From De¬ 
cember 31, 1927, Mr. Casey had been in those boxes 39 
times. Beginning with February 1, 1929, Mrs. Casey was 
the only one who ever went into those boxes. 

On redirect examination, said witness testified that 
221 at the time Mr. Casey was present when Mrs. Casey 
entered the box after his illness, he sat at the table 
while Mrs. Casev went and got the box and brought it. He 
sat at the table while the box was being opened, and then 
the box was put away and they walked out together. She 
went in and got the box out and put it on the table for both 
of them. Thinks that Mrs. Casey went in while she got 
that box; it is customary for the customer to go in with you 
to the vault; Mr. Casev waited outside. It is customary in 
all of those places that the person entering the vault must 
open the box. The box could not be opened without the 
master key. Witness had that. The party entering the 
box has a key. The customer always goes into the vault 
to get the box and it takes the two of them to get it out. 
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222 

List of Duplicate Deposit Slips Produced from the Possession of Nettie C. Casey, 
being a Part of Those Introduced in Evidence as Plaintiff’s }Exhibit 56, and 
Being Those Referred to in the Testimony as Bundle “B”. 

All deposits herein described are in the Park Savings Bank i 
Nettie C. Casey and are listed according to dates. 


n the Name of 


Date. 

1/ 3/30 
4/18/30 
7/ 2/30 
7/ 3/30 
9/ 5/30 
9/ 5/30 
9/ 9/30 
10/ 7/30 
10/ 7/30 
10/15/30 
10/15/30 
10/27/30 
10/31/30 
11/20/30 
4/23/31 
6/ 1/30 
12/ 2/31 
1/ 7/32 
1/11/32 
1/19/32 
2/ 2/32 
2/18/32 
2/19/32 
3/ 2/32 
3/ 4/32 
4/ 1/32 
4/ 7/32 
4/12/32 
5/ 9/32 
5/24/32 
6/ 6/32 
6/17/32 
6/30/32 
7/ 1/32 
7/13/32 
7/22/32 
8/15/32 
9/ 6/32 
6/12/32 
10/17/32 
10/17/32 
10/21/32 
11/ 3/32 
12/14/32 


Amount. 

2,000.00 

112.50 
1,030.00 
1,022.00 

215.20 

970.00 

70.00 

369.03 

237.50 
250.00 

4,864.38 

200.00 

208.33 

8.24 

3,048.75 

425.00 

450.00 

1,088.75 

318.10 

168.25 

542.50 

337.50 
368.78 

212.50 
500.00 

811.25 
90.00 

162.50 

207.50 
170.1.4 

755.84 

892.50 
232.64 
680.00 
370.32 

147.84 

584.75 

243.75 
988.03 
637.00 
383.58 
541.29 
420.00 

2,675.00 


Explanation if on slip 


Coupons. 


a 

a 


except $208.33, 


Error in listing coupons of 9/5/30. 
Coupons. 


Coupons. 


a 

a 

a 


except $55 


1.75. 


except $12j5.00. 


U 

a 

a 

u 

a 

a 

a 

a 

a 


u 

a 

a 


except $318.34 


except $35 


.34. 


except $62 
except $16' 
except $1, 


. 00 . 

6.29. 

500.00. 
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List of Deposit Slips Copies of Which Were Produced from the Park Savings 
Bank, Being a Part of Those Introduced in Evidence as Plaintiff’s Exhibit 56, 
and Being Those Referred to in the Testimony as Bundle “A”. 


Date. 

Amount. 

Explanation if on slip. 

8/ 9/28 

200.00 


10/10/28 

102.13 


12/24/28 

500.00 


1/21/29 

1,000.00 


2/ 1/29 

602.50 


4/12/29 

951.25 

Coupons. 

6/10/29 

112.50 

U 

6/17/29 

510.00 

“ Listing names of same. 

6/19/29 

181.24 

“ Except $21.24. 

7/ 5/29 

782.50 

a 

9/ 9/29 

1,152.50 

u 

9/21/29 

12.50 

u 

9/26/29 

112.50 

u 

10/31/29 

331.25 

a 

12/ 6/29 

893.75 

u 

1/ 3/30 

2,000.00 


1/ 6/30 

1,001.25 

u 

4/14/30 

1,440.00 

a 

4/18/30 

112.50 

a 

5/ 5/30 

208.33 

u 

5/23/30 

27.50 

u 

6/ 3/30 

215.20 


6/ 9/30 

535.00 

u 

6/ 9/30 

2,047.11 

PSB. 

7/ 2/30 

1,030.00 

Coupons. 

7/ 3/30 

1,022.08 

U 

7/12/30 

.50 

“ Difference in deposits. 

9/ 5/30 

215.20 


9/ 5/30 

970.00 

U 

9/ 9/30 

70.00 

“ Difference in deposits. 

10/ 1/30 

517.50 

U 

10/ 1/30 

208.37 


10/ 7/30 

237.50 

u 

10/ 7/30 

369.03 

a 

10/15/30 

4,864.3S 


10/15/30 

250.00 

a 

10/27/30 

200.00 

u 

10/31/30 

208.33 


11/20/30 

8.24 


12/ 1/30 

665.20 

u 

12/12/30 

630.00 


2/28/31 

177.62 

Interest. 

4/23/31 

2,048.75 

Coupons. 

6/ 1/31 

425.00 

U 

6/ 9/31 

25.00 


6/15/31 

612.50 

a 

7/ 6/31 

1,088.75 


7/15/31 

112.50 

u 

8/ 3/31 

667.50 

u 

8/17/31 

338.65 

Coupons except $1.15. 

9/ 1/31 

312.50 

U 

10/ 2/31 

836.25 

u 

10/ 9/31 

300.00 

Currency. 

10/13/31 

87.50 


10/27/31 

100.00 

Currency. 

12/ 2/31 

450.00 

Coupons 

12/16/31 

332.50 

a 
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Date. 

Amount. 

1/ 7/32 

1,088.75 

1/11/32 

318.10 

1/19/32 

168.25 

2/ 2/32 

542.50 

2/18/32 

337.50 

2/19/32 

368.78 

3/ 2/32 

212.50 

3/ 4/32 

500.00 

4/ 1/32 

811.25 

4/ 7/32 

90.00 

4/12/32 

162.50 

5/ 9/32 

207.50 

5/24/32 

170.14 

6/ 6/32 

755.84 

6/17/32 

892.50 

6/30/32 

232.64 

7/ 1/32 

680.00 

7/13/32 

370.32 

7/22/32 

147.84 

8/15/32 

548.75 

9/ 6/32 

243.75 


Explanation if on slip. 
Coupons except $55.75. 

a 

a 

Coupons except $318. 1 14. 

a 

I 

Coupons except S35.34. 

a 

a 


225 Thereupon further to maintain the issues upon her 
part joined, plaintiff produced as a witness Mrs. 
Elizabeth Engle, who, being duly sworn, testified in sub¬ 
stance as follows: 


She is the wife of Robert Engle, whom she married on 
July 28,1928. She met Mr. and Mrs. Casey on Easter Sun¬ 
day before she was married, at their apartment. Her hus¬ 
band \vas present and they talked at least an hour. Mr. 
Casey told her how he started in business, aboht some of 
his business, and things like that. He told her hp had come 
from Oklahoma; was not born there but he lived there; 
that he had bought land there and came up here and about 
his buying bonds and stocks. He was very friendly. At 
that time, and since that time up to the time oi] his death, 
his attitude has been just the same towards he^', friendly. 
Did not see him much after he was taken sick. Bbgan to see 
him frequently just about the first trip in January, 1930. 
They lived at 1349 Kenyon Street, and the Casey’s lived at 
the Kenesaw. Had been in Atlantic City when he was there 
at the time Mrs. Robison (Miss Smith) was hijj nurse. It 
was over the week-end, for a few days. His wife and Mrs. 
Robison (the nurse) were with him. Mrs.j Robison’s 
maiden name was Nancy Smith. The relations between 
Mr. and Mrs. Casey were very friendly. 

The Court: “Devoted? A. Oh, my yes; perfectly de¬ 
voted ! * * * He always wanted her to have the 
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226 best of everything. He was always very solicitous 
of hef. * * * Nothing was too good for Nettie.’’ 

They stopped at the Chalfonte. Witness and her hus¬ 
band stopped just a block away from there. Mrs. Casey 
did the spending. The next time she saw Mr. and Mrs. 
Casey was just a few days before they took the trip to San 
Antonio. The Atlantic City trip was the first anniversary 
of the witness’s marriage, July 28, 1929. She saw him the 
last couple of days before they left for San Antonio. His 
physical condition was very good. He walked around and 
did what other men do. He used to walk around the block 
in the sun. She saw him in their apartment also. She took 
the trip to San Antonio; she and her husband drove and 
Mr. and Mrs. Casey went by train. They were there about 
three months and all of them returned by boat to New 
York and from there they drove to Washington. They 
sailed from Galveston. He stood the trip as well as any of 
them. When they got home his physical condition was the 
same; he showed no bad effects. Returned around about 
the first of April. They all went to the Kenesaw. She and 
her husband had given up their apartment before they left. 
They lived on the floor below the Caseys. She saw him fre¬ 
quently then. Almost every day part of the day. Witness 
worked but her hours were such that she could see 

227 him quite often. Their relations were always the 
same; he was crazy about her; he just worshipped 

Bob. 

The Court: 44 Did you get along with him pretty well? 
A. Yes. 

Mr. Lesh: 4 4 You have not asked her how she feels about 
Bob. I think you would get a good answer. A. I am still 
living with him.” 

Witness’ baby was born February 26; he is just two 
years old now. Remembers that Mr. Casey went back to 
the hospital in May, 1931, on the 25th. He had taken 
another trip before that. On the second trip they went to 
California by boat, from New York through the Canal to 
Los Angeles; they spent about a week in Los Angeles. Mr. 
and Mrs. Casey went to New* York by boat and they drove 
up there. Took the car on the boat all the way through the 
Canal, took the car back home and his physical condition on 
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the trip to Los Angeles was very good. His attitude 
towards Mrs. Casey was always the same. His attitude 
towards witness was always the same, and towards Bob 
just the same. Mrs. Casey did all the spending. Mrs. 
Casey got all her money from the bank. She saw the salary 
checks come in sometimes, and he would sign it and tell 
Mrs. Casey to deposit it and use the money just as she saw 
fit. They came in every month. 

The salary checks were from the Stone Stravf" Company. 
He was drawing a salary from the Stone Straw Company 
although he was not actually working. Witness and Bob 
took a trip to San Francisco; they got off with the Caseys 
at Los Angeles and went up to the hotel with them to see 
them settled, and then got back on the boat apd went the 
rest of the way to San Francisco. They had [never been 
there. Then they drove back to Los Angeles and stayed 
there a week. From there they went to San Antonio. Dur¬ 
ing all the entire period of this trip there was nothing 
228 untoward, or disagreeable, between Mr[ and Mrs. 

Casev, or towards or between witness and her 
husband. 

They stayed two or three months in San Antonio. Mr. 
and Mrs. Casey 'went back by train and they drove back. 
Returned to Washington in March or April, 1931, and went 
to the Kenesaw to live in an apartment. Saw [Mrs. Casey 
frequently. Went several times to the Park Savings Bank 
with the Caseys; went just to get out for the ride in the air. 
Went to the Park Savings Bank with them ten or twelve 
times. She didn’t work on rainy days. If they were going 
over she would go, but on other days she would have to 
work. She worked in a playground division as Supervisor 
of the Playground, but on rainy days the grounds were 
closed. She knew that Mr. and Mrs. Casey ^jvent to the 
Park Savings Bank to clip coupons. 

“Q. Was anything said to Mr. Casey in your presence at 
the Park Savings Bank in regard to coupons? 1A. Well, he 
was always very solicitous of her, and one day she came out 
and sighed and said she was tired, and he said, ‘ Nettie, 
dear, that is too bad; but you know these bonds are yours 
and it is up to you to take care of them.’ ” 

That statement was made between the time they came 
home and summer, after the first trip, between the two 
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trips, because in the summer the playground was open so 
that she could not have gotten off. Both of the trips ended 
in April, one in 1930 and one in 1931; she was speaking of 
the 1930 trip when this conversation took place about the 
coupons. 

“Q. Did you hear any other conversations with him at 
any time in regard to the bonds? A. No; I don’t think of 
any; I don’t recall any. 

“Q. Where did that conversation take place? A. In the 
automobile. 

“Q. Where? A. In front of the Park Savings Bank. 

“Q. Who was present besides yourself? A. Mrs. Casey, 
and I am not sure—my husband may not have gotten into 
the car yet; and again he might. * * * Bob might 
229 have gotten into the car, but I couldn’t state that.” 

She visited him when he was in the hospital frequently, 

once when he was verv sick. The second sickness she 

•/ 

visited him more frequently. When she saw him he was 
out on the sun-deck. They had a sun-deck there, and he 
would be out there, or perhaps in his room if it was par¬ 
ticularly bad day. When asked to state about an incident 
involving the number of feet in a mile, she said she would 
take a walk before she went to the hospital, by doctor’s 
orders, on account of her condition. She was supposed to 
walk three miles and she didn’t know how far three miles 
were, so she and her husband paced it off, and then they 
couldn’t remember how many feet are in a mile. She went 
upstairs and talked with Mr. Casey and he spoke to her 
very nicely, and she said, “Mr. Casey, how many feet are 
in a mile?” and right off he said, “5,280”. That was dur¬ 
ing his second illness. 

Cross-examination: 

She could fix that date within a few months—the baby 
was born February 26, 1932, and it was just prior to that, 
a little before Christmas, 1931. She saw him some days 
vrhen he was not so good. She would not have bothered 
him that much. He had a hard time controlling his legs 
and his hands. He would be very awkward in walking 
and handling things. There were times when he was in 
bed; she would not see him, because he would not walk. 
Does not recall any time when he was in bed unconscious. 
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She was there perhaps four times a week, but if he had 
been unconscious she would not have gone into the room. 
There may have been, but she does not recall any time 
that she staved out of the room because he was uncon- 
scious. There might have been a few weeks that she 
230 missed, about the time the baby was born] He was 
not delirious. She recalls his being moved but she 
was not there. Recalls his being put in a room w:.th barred 
windows. Understood the second room was less expen¬ 
sive. He always spoke to her when she went ^n, except 
for the period of her own illness. She saw him about four 
times a week and he was always in such condition that he 
could recognize and speak to her. When he had these 
spells he had a hard time and when she speaks of spells, 
it was hard to move his legs and arms. She intagines he 
felt so embarrassed that he did not want to see strangers 
or relatives other than his wife and perhaps he would just 
look up and nod or something like that. He didn’t have 
anything to say. These were not very many times; could 

not sav it was ten or twelve. At all times he would know 
•/ 

her and speak to her in a perfectly normal way, and the 
period of her close acquaintance includes the entire period 
of his second illness which began in May 1931. There was 
no paralysis of any part of him at any time that was ap¬ 
parent to her. He was never irrational at any time, to 
her knowledge. Never saw any effects of a stifoke. The 
only thing she would say would be his lack of freedom, per¬ 
fect freedom in the use of his legs and arms ^nd hands. 
Never noticed him discolored in the face. 

Thinks that at Atlantic City there was more (danger of 
perhaps what they were afraid would happen-4-he might 
have another stroke, and he needed someone with him all 
the time. It was very confining to Mrs. Casey. Someone 
was not with him all the time on that trip. Hd> was per¬ 
mitted to walk alone around the hotel in the lobby, with 
nobody by his side. Somebody was there in the lobby but 
not by his side. She means Mrs. Robison (Miss Smith) 
or Mrs. Casey would be there walking beside him. Re¬ 
members seeing him walking in the lobby aloije with no 

one bv his side. Could not state whether he could walk 
* 

alone during the two days he was home from the hos¬ 
pital. 
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231 After the trip to Los Angeles through the Canal 
mail was forwarded and his salary checks for¬ 
warded. She saw him endorse two of them out there in 
San Antonio. She may have seen them when they were 
home. Does recall very clearly seeing the salary checks 
in San Antonio; does recall seeing him endorse the checks 
in San Antonio. Does not think she ever saw him write 
his name after that on anything. It seems to her he wrote 
something up in the apartment, but doesn’t know what or 
when it was. It was after that trip to San Antonio. When 
they went to these hotels Mrs. Casey would register the 
party. She always tried to take everything off him that 
she could—worries and cares. Referring to cutting cou¬ 
pons she said that when Mrs. Casey would come out of 
the bank she would say how tired she was. Maybe she 
would sigh; maybe she would go over to the ten-cent store 
or somewhere else on 14th Street. 

“Q. Did she more than once complain of the labor of 
clipping coupons being a thing that tired her? A. Yes, 
she might have sighed more than once. * * * 

“Q. It was in response to such a gesture on her part 
that he made the remark you quoted to us? A. Yes.” 

Whereupon further to maintain the issues upon her part 
joined, plaintiff produced as a witness John L. Curtin, 
who, being 1 duly sworn, testified in substance as follows: 

At preseiit he is employed by the receiver for the Park 
Savings Bank. Referring to certain records produced by 
him from the receiver, witness said: 44 These records are 
the original ledger records of the account of Mr. Frank 
Casey and the account of Mrs. Nettie C. Casey, both check¬ 
ing accounts, commercial accounts.” 

“Q. What are those other papers you have there? A. 
In these envelopes are the original deposit slips to the ac¬ 
count of Mr. Frank Casey and Mrs. Nettie Casey, one 
envelope of each.” 

They also produced the ledger record of savings account 
in the name of Nettie C. Casey, or Robert Engle, and also 
the signature card of that account. In regard to the joint 
account (Nettie C. Casey, or Robert Engle), and 

232 also the signature card of that account. In regard 
to the joint account (Nettie C. Casey, or Robert 

Engle) he had a ledger sheet on that. 
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(All of these documents were admitted in'evidence with¬ 
out objection.) 

Cross-examination: 

The balance in the joint account of Nettie Casey, or 
Robert Engle, on September 7, 1932, was $3,055j.82. The 
joint account is a savings account, “ Nettie C. pasey, or 
Robert Engle”; or “survivors” does not appear on the 
ledger record, but it does appear on the signature card 
which is signed by both parties: “Payable to the order 
of either, at the death of either, balance to belong to sur¬ 
vivor.” The largest balance was on April 15, 1932, 
$6,287.50. Witness has no deposit slip to show the entry 
of a deposit on December 5, 1932, of $1,500.00. iThere are 
only three deposits to the account. It was opened Febru¬ 
ary 2, 1932, with $5,000. 

(The documents in question were thereupon received in 
evidence and marked by the reporter, respectively, ‘ ‘ Plain¬ 
tiff’s Exhibit No. 58,” “Plaintiff’s Exhibit No. 5*8-A,” and 
“Plaintiff’s Exhibit No. 58-B”; the ledger sheel] has been 
numbered “Plaintiff’s Exhibit No. 58-B”.) 

Balance to the account of Nettie C. Casey on September 
7, 1932, was $2,173.59. There is no other account in the 
name of Mrs. Casey. In regard to the account of Mr. 
Casey that was closed out by a check of $2,047.11, which 
was transferred to Mrs. Casey’s account by a clieck which 
he drew himself; so that there was nothing in his account 
in September, 1932. Referring to a check dateq Septem¬ 
ber 6, 1932, to the order of the Park Savings Bank, which 
came back to the National Metropolitan Bank qn the 7th, 
for $3,000, Frank Casey by Nettie C. Casey, Attorney, wit¬ 
ness said: “It was evidently deposited in this Recount of 
Robert Engle. There is a deposit of $3,000 on j that date, 
September 6, to the account of Nettie C. Casey or Robert 
Engle, which is the savings account, * *! * which 
233 is identical with the date on which this !check was 
drawn. ’ ’ 

The check in question was thereupon marked for identi¬ 
fication “Defendant’s Exhibit No. 17”. 

Nettie C. Casey was thereupon recalled for further direct 
examination. The witness was shown by her counsel De- 
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fendant’s Exhibit No. 17 for identification, being* a check 
drawn on National Metropolitan Bank for $3,000. She said 
that it was 1 drawn the dav before her husband died. 

Mr. Downing: “What was the purpose of drawing* it? 
A. So I would have sufficient funds to take care of mv 
expenses and for his burial and everything that was needed. 

“Q. As a matter of fact, did you? A. I certainly did. 
There were nurses and hospital bills and so forth, paid out 
of it. 

“Q. Did those expenses come out of that money? A. 
Yes, sir. 

“Q. What was the idea of putting it in a joint account 
of yourself and Mr. Engle? A. I didn’t know I put it in 
there with him. * * * I took it myself and deposited 
it in my checking account. * * * I can’t imagine, when 

you said a joint account, where it came from, because I 
put it into my personal account. * * * That was before 

the bank failed. * * * I had made a joint account with 
my grandson and myself so if anything happened to me, 
or if I was out of the citv, he could take care of all ex- 

V 7 

penses * * * which he did, and he has checks to show 

for it.” 

Witness is perfectly sure that she deposited it to her per¬ 
sonal account and that is what she intended to do. Some¬ 
one suggested to witness—Mrs. Carl Casey called witness 
up and said she had better be careful about handling money. 
She is a very good business woman. 

And on further cross-examination said witness testified 
that she made out the deposit slip herself. Her grandson 
drove her to the bank but she went in alone and left him in 
the car, and her memory is perfectly good that she made 
out her own deposit slip. The fund which she drew this 
check on was the National Metropolitan Bank account which 
she returned in her inventory. Witness cannot say whether 
she returned in her inventory as a fund of the estate the 
proceeds of this check up at the Park Savings Bank. She 
has forgotten that and wouldn’t know how to answer. 

Mr. Lesh: “I will say to you that, as a matter of fact, the 
records do not show that you did. ’ ’ 

Witness made the deposit to cover emergency ex- 
234 penses which should be paid and witness used it for 
that. (Whereupon cross-examining counsel requested 
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the production of the checks on the join- savings account 
as well as the deposit slips on that account.) 

Thereupon Thomas L. Hume, Jr., having been previously 
sworn was recalled by the plaintiff: 

Before the sickness of Mr. Casey when he begun dealing 
entirely with Mrs. Casey the securities he bought were ne¬ 
gotiable coupon bonds. The same type of bond he bought 
for Mr. Casey. Referring to the occasion wh^n he was 
present at the Kenesaw, and the power of attorney to the 
Guaranty Company was up, the witness was asked, 

“What did you say to him, and he say to yop? A. He 
waved me aside; it was not necessary to bother him with 
that, bother with the signing of it. 

The Court: “What did he say? A. He saicjl, ‘That is 
not necessary.’ 

“Q. Waved you aside? What do you mean by he waved 
you aside? A. Well, that is just a characteristic wave he 
had; that is his way of talking, not answering. [ 

“Q. He made a motion? A. Yes, off, away wjith it. 

“Q. He made a sign and said what, Now? [A. That is 
not necessarv. 

w 

“Q. Is that all he said? A. That is all I can say. That 
is all I can recall.” 

Whereupon further to maintain the issues upon her part 
joined the plaintiff produced as a witness Mrs. Maude W. 
Gillman, who, being duly sworn, testified in substance as 
follows: 

She has known Mr. and Mrs. Casey since the summer of 
1915, very intimately. Up to the time Mr. Cafsey became 
indisposed they spent a great deal of time together and 
there was hardly a weekend that they did not go off on 
an automobile drive together. In the meantime] they spent 
a great many evenings together. She remembers quite 
clearly an incident in September 1928 when Mr. Casey dis¬ 
cussed some business affairs with her. When fitness was 
asked what Mr. Casey said on this occasion, counsel for the 
defendants interposed an objection on the ground that there 
was no claim of gift in the case prior to his illness which 

12—6399a 
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was in December, 1928, and counsel for plaintiff stated that 
the testimony would tend to show his attitude towards 
Robert Engle. There was a discussion between court and 
counsel out of hearing of the jury in the course of which 
the Court inquired what counsel thought he should say to 
the jury. 

Mr. Lesh: “That this evidence, these facts, going before 
the jury, coming before the claimed gift, cannot be 

235 eviderice of the gift and have to be considered, if at 

all, as evidence only to show his disposition- 

Mr. Downing (interposing): “His disposition towards 
these people. 

Mr. Lesh: “Yes. 

Mr. Downing: “For anything else it would perhaps not 
be admissible.” 

Thereupon the witness testified as follows: 

“Mr. Casey and I were discussing his finances and my 
own in a very friendly way, and he said to me, 4 Well, as far 
as I am concerned, the Stone Straw stock will, of course, 
go back to the company as is usual, but my private stocks 
and bonds belong to Nettie,’ meaning Mrs. Casey. * * * 

He also told me that he wanted to do something for Bob, 
referring to his grandson (meaning Robert Engle). * * * 
But he said, ‘I do not know. Bob does not seem to know 
just what he wants to do, so I cannot very well do much for 
him now to educate him until he does decide. But Nettie 
will always be in a position to look out for the education 
of Bob.’ ” 

Thereupon the Court ruled as follows: 

“Gentlemen of the jury, I have admitted this testimony 
for your consideration on the point that it might have a 
tendency to show the disposition of Mr. Casey toward his 
wife and his grandson Bob. It is not being accepted here 
and must not be accepted by you as evidence of a gift back 
there in 1928. The gift is not claimed to have been made 
there.” 

She was at their house December 16,1928, right after the 
stroke. Her husband and herself went over there to 

236 the Kenesaw. Just happened to go over that eve¬ 
ning: It was the night that he was taken sick. She 
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did not help in any way to take care of him. A| physician 

was there, and others. His sister, Mrs. Topliffe,j\vas there, 

Mrs. Casey was there, and Dr. Campbell, a physician. She 

and her husband did not remain long under the (conditions. 

Could not say exactly how often she went to ttye hospital 

but she was employed in that vicinity. The first time he 

was in the hospital possibly she ran up there at least once 

every ten days, possibly oftener; approximately it was a 

week or ten davs at the outside when she first visited him 

•/ 

after he was taken sick. He had improved materially and 
said, “ Hello, Maudie”. That is what he always called her. 
Would not like to say how long she stayed. The first tinie 
she saw him he was lying down. She would not have much 
talk with him because she didn’t believe in it when a person 
is ill. The stroke affected his speech slightly at first. It 
was a little difficult for him to talk. It is quite hard for 
her to fix the dates of her visits because she was busy and 
she would just run up whenever she had an opportunity. 
She supposes her visits were possibly a week pr ten days 
apart. For her own reasons and because she Always felt 
that under such conditions patients are better left alone, 
they were that far apart. Mr. Casey had never said any¬ 
thing to her about his business affairs in the hospital. There 
was a nurse when she called first. Her name ^vas Smith. 
He had two nurses by the name of Smith, one was on in 
the day and one at night. She went there to see him one 
day and he was sitting up and was reading a newspaper. 
She sat down beside him and they discussed a few general 
things. Does not recall any of those things they discussed. 
He went in on December 31, 1928, and came put July 8, 
1929. During that whole period after the first visit, pos¬ 
sibly the second visit she paid him, she would say, he was 
fairlv good. She saw him after he camp out of the 
237 hospital at his home and he was very good. He 
would be walking around the apartment. They 
would be talking together. Knows that the^ spent one 
evening over there and they were planning a trip to the 
Panama Canal and Mr. Casey showed her a buddle of book¬ 
lets he had obtained, or possibly Mrs. Casey; anyway they 
had them. They discussed the trip and he expressed the 
wish that they could go with them and they recalled in¬ 
cidents of many of their week-end trips several years be¬ 
fore and even got out some little kodak pictures they had 
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taken and laughed and joked over them and he appeared 
very normal. When he returned he was at the Kenesaw 
again. Doe^ not believe she went over there more than 
once a week; won’t say it wasn’t once a week; would sav 
it was approximately once in two weeks; she thought he 
had improved very much. One thing especially, he spoke 
to her of her husband and he said he would be glad if he 
would come back and would come over some Saturday night 
and have the usual game of cards. Will say that his gen¬ 
eral condition was very good. He returned to the hospital 
on May 25,1931. She visited him there “not any more than 
I did during the first part. ’ ’ Recalls nothing special other 
than they carried on, “just general conversation, very often 
talked; he always talked of how glad he would be when they 
would be able to renew some of our trips together.” He 
always asked witness for her husband and always showed 
interest in anything she wanted to tell him. Her husband 
was at that time field secretary, or representative, of the 
Secretary of the Interior. That took him out of town 
practically nine months of the year. After Mr. Casey re¬ 
turned to the hospital on June 10,1931, she continued to see 
him about every ten days. None of his relatives, outside 
of Mrs. Casey, called to see him at any time. During this 
period the first time she went to see him he was in a chair 
in one of the sun parlors. He called witness “Maudie”; 
she asked him how he was feeling and he said, “Very 
good.” “Mrs. Casey was present and we three sat there 
and chatted for a little while, and then he was taken back to 
the room and ward after Mrs. Casey and I left.” 

238 Cross-examination. 

By Mr. Lesh: 

She is employed as a cable clerk in the Washington of¬ 
fice of the Panama Canal. Her visits were sometimes at 
noon and sometimes immediately after office. After De¬ 
cember, 1928, her husband went to Mr. Casey’s apart¬ 
ment with 1 her. Cannot say how often, but he was 
with her the night that Mr. Casey told them of their 
contemplated trip through the Panama Canal. His in¬ 
disposition did not make any change in their intimate 
relations but naturally it curtailed their trips, and things 
of that sort. During the time he was in the hospital she 
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did not sec him delirious or irrational. She saw him as 
often as every week or ten days from the beginning. Did 
not see him the night he was stricken although she was over 
there that evening. It happened a very little before she 
arrived there and naturally under such conditions she did 
not ask to see him and did not stay very long. He was in 
another room. When she saw him a week or ten (lays after¬ 
wards she was surprised, knowing that he had hajd a stroke, 
to see that he was able to move and talk the way Ije was, and 
it was on this first occasion that he said, “Hello, Maudie.” 
He was lying down then. 

Referring to the Stone Straw stock the witnessjsaid: “All 
I ever know was what his statement was to mej He said, 
‘ The Stone Straw stock will revert to the company, as is the 
custom, but my own private stocks and bonds belong to 
Nettie,’ and it was present tense.” It was during the final 
time at the hospital that she saw Mr. Casey reading a news¬ 
paper, about early fall of 1931. Saw him reading the news¬ 
paper on two occasions. 

Redirect examination: 

Witness could not say she had seen Mr. Cas^y and Bob 
together often. As to the time that she saw B^)b and Mr. 
Casey together, he had a very high regard fc)r him and 
always spoke highly of him and spoke as if he thought a 
great deal of him. “Sometimes we were speaking of my 
own nephew’s and he would speak of Bob and of wdiat a 
good, clean boy he was, and how much he thought of him. ’ ’ 

239 And on re-cross examination said witness was 

asked by cross-examining counsel whether if she 
were given certain information that Bob Engle had quit 
school in 1924 or 1925, having had a year and a ijialf of high 
school, and thereafter did not go — school at all, would 
she, the witness, want to correct her testimony, and the wit¬ 
ness replied that she had said that she knew 7 very little 
of Bob’s education. Cross-examining counsel called the 
witness’ attention to the fact that she had undertaken to 
relate a conversation with Mr. Casey in 1928 w r herein Mr. 
Casey was planning Bob’s education which apparently had 
been broken off several years before that, and cross- 
examining counsel said: “lam just giving you a chance to 
correct it, if you care to”, and the witness replied that she 
could not answer definitely but she “gathered!from what 
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Mr. Casey told me that his idea was to educate Bob. Now, 
if Boh had quit school it was perhaps his intention to aid 
so that Bob could go back to school; that is the impression 
I received ffom what he told me. He said he was anxious 
to educate Bob and he said: ‘I don’t know .just what line 
he wants to follow, but when he makes up his mind, Nettie 
will be in a position to take care of it.’ ” Witness knew 
that in 1928 Bob was married and that he was working. 
Witness did not know how long he had been out of school 
nor whether he was absolutely out of school. Whether he 
was going to night school or not, witness did not know. Wit¬ 
ness stands bv her testimony because she feels confident 
that it was Mr. Casey’s intention, or desire rather, to do 
something for Bob in an educational way. Mr. Casev did 
not at any time between then and 1932 tell the witness whv 
he had not done something, nor before he died. 

And in response to questions from the Court, said wit¬ 
ness said that she could not sav wiien Bob began w T orking 
for Mr. Casey as a chauffeur. Witness knew’ about that 

%r 

and Bob had driven witness sometimes, and witness 
gathered from wiiat Mr. Casey did say to witness one time 
that Bob was working in connection with some batteries 
or something of that sort, and he did say he did not like 
the w-ork and he hoped that some day he could educate Bob. 
He did not tell witness whv he could not then educate Bob. 
He did not lack money. It w’as simply because he did 

240 not know what line he w’anted to follows but witness 
did not know Bob well enough to ask those questions. 

Further to maintain the issues upon her part joined 
plaintiff produced as a witness Mrs. Iris Smith Robison, 
wrho, being duly sw r orn, testified in substance as follows: 

She is now residing in New York and has come dow r n 
here for the purposes of this testimony. Before she 

241 was married on November 15, 1930, she was a nurse 
by profession and was know’n as 44 Nancy Smith”. 

She tended Frank Casey at the Emergency Hospital from 
the beginning of January, 1929, until they went to Atlantic 
City on July 8, 1929, and she was with them there until the 
first of September. After that she saw him in his home at 
the Kenesaw. He w r ent back to the hospital on May 25, 
1931, and She saw r him once there. He always spoke of her 
as Nancy. She wras both day and night nurse. She and 
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Sally Smith would he about a mouth day duty arid then go 
about a month night duty. Their hours were 7:30 to 7:30 
night and day. There were only two nurses employed. 
When she saw him in January, 1929, he was very ill; his 
blood pressure was 250 and he was very deletious. He 
weighed around 168 pounds, she guessed. Has not any idea 
of weight. He was six feet tall. 

Bv consent of counsel and the court this witnebs was ex- 
v | 

amined as to patient’s mental condition in order that wit¬ 
ness might be fully examined and excused to return to 
New York without either side conceding anything on the 
question of upon whom rested the burden of proving mental 
incapacity. Only such of her testimony as may pe deemed 
important in view of the other issues involved is included 
at this time. 

It was a very gradual process, feeding him and getting 
his blood pressure down, but having a stroke also, it was 
around the first of March before he began to show verv 
much sign of being interested in things. He recognized the 
two nurses and Mrs. Casey and Mr. Carl Casey. Always 
recognized Mrs. Casey. Carl Casey was his brbther. He 
was a frequent visitor there. Knows that he is dead now. 
He called about once a week, and then he was ill and Mr. 
Casey was very much worried. This is one cjf the first 
things that she began to notice that he was Improving. 
Carl came in to see him and told him he felt tladly. Mr. 
Casey told Carl to go home and take care of hitnself. He 
talked a great deal about his condition and Mr. Frank 
Casey was very much worried about him and very much 
interested in him. He always knew Carl Casey, from 
242 the time he started to come in and Mr. Casey’s mind 
started improving in March. In January when she 
first came on the case she thinks he recognized Carl Casey 
but he was too ill a man to be bothered. He would come in 
and say a few words to him but he never wanted to dis¬ 
turb him because he was too sick and too ill. He was a 
very ill man, very sick, and of course they wanted to keep 
him perfectly quiet. He might say “How do you do”, or 
“Hello, Carl,” or just as little as possible. Mj*s. Topliffe 
came to see him about twice in the daytime. She was on 
one month and off one, but she thinks she saw her about 
twice. Never had visitors at night. Mrs. Casey bsually left 
after witness came from dinner. Up to July feth he was 


1S2 


ST. C. CASEY VS. T. C. TOPLIFFE. 


I 


gradually improving. They first started getting him up. 
Of course, he had had that stroke and he dragged his foot 
and they gradually made him walk. She would walk him 
up and down the corridor every day; they would increase 
it gradually. By the time she was getting him up his 
mental condition had cleared up. Did not have any diffi¬ 
culty with his mental condition at all. If you gave him 
time to think he was just like any patient that had been 
paralyzed. His mind acted very slowly at first and then 
gradually he would answer more quickly, and he would pick 
up gradually. He was getting very restless before they 

took him to Atlantic Citv. He alwavs said: “Let us do 

+> * 

something. When are we going?” Bob and his wife made 

a week-end visit there. Bob was received by him very well. 

He liked him. Bob also visited him at the hospital; does 

not remember how often; he came quite frequently. He 

would take Mrs. Casey home and take her to the hospital. 

He would come in with Mrs. Casev or take her home. Eliza- 

* 

beth, his wife, came quite a few times. She used to come 
on Sunday most of the time; when witness w’as on with him 
they would come in on Sunday afternoon. He really acted 
toward Bob and Elizabeth just the same as he did toward 
any of them; very nice; he always treated them very 
243 nice. Bob did not minister to him in the hospital; it 
wasn’t necessary; there wasn’t any reason. It was 
impossible for him to do anything there, but when he was 
in Atlantic City he really didn’t need any. At the time 
Bob and his wife came down to Atlantic City Mr. Casey -was 
up and capable of taking care of himself. He went to the 
dining room for every meal except on the day they arrived 
and they thought he was too tired out. He did not like 
eating in the room alone, and the next morning he was up 
and witness went in and tied his tie and he dressed himself 
and went to breakfast, and did that the whole time she was 
there. She saw him frequently around the hotel. He had 
a routine. She tried to arrange it so that he ate regularly 
and watched his diet very carefully, and vratched his blood 
pressure. It was normal for his age and condition. He was 
sixty-four years of age when he went to the hospital. At 
Atlantic Citv she and Mrs. Casev would divide the time. 

m/ 

They never really liked to leave him alone. She was the 
only nurse they had at Atlantic City and if she would go out 
for a walk or go shopping or something like that they 
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would sit out on the porch or walk around, and probably 
go up to the room for a while. If Mrs. Casey wanted to get 
out she would relieve her. He walked very liftlc on the 
boardwalk on account of his foot. They used to walk 
around the lobby of the hotel and on the porchejs. He got 
along very well on a straight walk but steps weile too hard 
for him. Every day or so she would take him out in the 
chair; sometimes she would go and sometimes Mrs. Casey. 
She usually walked because she preferred the exercise. 
Mrs. Casey managed the finances at Atlantic Cfty. When 
they arrived that day he said, ‘Now, Nettie, ydu see that 
everything is comfortable and we all get fixed right.’ He 
always said, ‘Have you paid the bill for the rent and 
board?’ Always asked her if she had paid the board, or 
something about it.” 

The Court: “Where did she get the money to pay it? 
Did he give it to her? A. That had been turned over to 
her. She had power of attorney before I ever came 
244 on the case. 

The Court: “Did you see her write checks at 
Atlantic City? A. Yes. 

The Court: “Under that power of attorney, 1 suppose? 
A. Yes, as far as I know. That is one thing as a profes¬ 
sional nurse I didn’t go into.” 


Mrs. Casey paid her always by check. She ijever heard 
them discuss finances except at Atlantic City. She knows 
Mr. Carl Casey came down one week-end, and they had been 
discussing money before. * * * Mr. Casey and Mrs. 

Casey were talking about investing some mon^y or some¬ 
thing—“I don’t know just what it was; they w^re discuss¬ 
ing money, anyway. Mr. Carl Casey came down and I know 
Frank Casey told Mrs. Casey—he said, ‘Let Ton)i Hume’—I 
don’t know him, but he said, ‘Tom Hume can buy’—what¬ 
ever they were buying, bonds, or whatever if was—‘for 
you. ’ 

The Court: “What was it he said? A. He saijl, ‘Let Tom 
Hume buy it for you. ’ 

The Court: “What did Carl have to do with that? 

Mr. Downing: “Did Carl approve or disapprove of it? 

The Court: “No; that is not it. She has said!he came to 
Atlantic City. What did he have to do with tjhis conver¬ 
sation? A. They were discussing bonds. 
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The Court: “Who was? A. Carl Casey and Mr. and 
Mrs. Casey. 

The Court:.“The three of them? A. Yes. But before he 
came down- 

The Court: “I want the conversation while he was there. 
A. I couldn’t give it to you, because I left the room. I 
didn’t think it was any place for me. Mrs. Casey said she 
had some dividends she wanted to invest, and he said, 4 Tom 
Hume can take care of it for you.’ He said that several 
times. 

Mr. Downing: “Several times? A. They were talking 
about it several days before Carl Casey arrived. Being 
a nurse I thought I should not interfere.” 

Improved very rapidly at Atlantic City. He got so much 
stronger because he walked more and got more sunshine. 
She had a schedule for him. She got him up at the same 
time every morning, and went to breakfast and watched his 
diet very carefullv. Thev had lunch at the same time. 
After breakfast she would have him walk to the porch and 
always have a smoke together, and then they would prob¬ 
ably walk around and go up to the room a while and 
245 rest before lunch. She just had a regular routine for 
him. ■ Her future husband visited her there. In re¬ 
gard to a particular incident that happened while he was 
there, witness said, “Mr. Casey knew he was coming and 
he wanted us to be together, and he would say, 4 You all go 
ahead and do something. We will be all right. I will stay 
here on the porch.’ He was very fond of my husband be¬ 
cause he was quiet, very much like Mr. Casey and he liked 
him.” The morning her future husband arrived Mr. Casey 
sat at the breakfast table. He said, 4 4 Nancy overslept this 
morning and I had to tie my tie, even.” 

Witness: 44 He didn’t like to talk to but very few people. 
He never was much for meeting people or seeing many 
people, except Mrs. Casey and the children, Bob and them. 
He just didn’t like to go up and meet strangers or have 
much to do with them. He did meet a few of them, and was 
very nice to them, and liked them, but we didn’t let him be 
bothered with people down there but very little. ’ ’ Bob and 
his wife are the only members of his family who visited him 
there. He always spoke and said, 44 Nettie will do this” or 
44 Nettie will do that” about money, such as, 44 Nettie, go get 
Nancy some cigarettes” or 44 Have you got some money for 
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Nancy’s cigarettes?” or “Have you paid the nurses?” or a 
few things like that. But nothing about investment. He 
always said, “Nettie will do that” or “take cate of that.” 

‘ 4 Q. Did he seem to make any curtailment or impose any 
restrictions upon her in regard to the disposition of the 
money? A. No; he just depended on her to do it, every¬ 
thing like that. He always said, 4 Nettie will do it’ or 
‘Nettie will take care of it’: and he didn’t seem to worry 
about it at all. He knew that Nettie would do it and could 
do it as far as I could see, the way he expected everything 
of her. ’ ’ 

They left Atlantic City in September and that was the 
end of her connection with the case. She saw him twice or 
three times after that; she saw him twice. She went 
246 out and had dinner with them after they went back 
from Atlantic City in Washington. Went up to see 
him and he was perfectly all right. Both times she went out 
to dinner and they ate downstairs in the Kenesaw. That 
night he went to bed early, and he said, “Tell Nancy to 
come in and tell me good-bye before she leaves.'” She vis¬ 
ited him one time in the hospital after he had gcjne back the 
second time. 

Mrs. Topliffe called a couple of times. His attitude to¬ 
wards her was that they seemed to have nothing in common. 
He didn’t exactly know what to talk about. H^ would say, 
“Hello, Phil.” Mrs. Casey was always theije and they 
would sit there and talk together and he seldoiVi, or never, 
entered into the conversation. He called her rPhil” and 
she had some little nickname for him. Landra Platt called 
once; she never saw James Platt. None of the Platts, in¬ 
cluding the children, called when she was on duty. Annie 
Casey never called while witness was on duty. When 
Landra called he was still quite a sick man hnd he just 
stayed a few minutes and said a few things to him. Just 
barely spoke to him or just very little. The jonlv one he 
ever talked business with was Carl. Carl used to come in 
and tell him all about the plant and factory ancj they would 
sit there and carry on quite a long conversation. That 
practice continued from the time Carl Casey g<^t back from 
abroad until witness went off the case. Even in Atlantic 
City he came down and told him all about the business and 
going down on the train they talked about the plant and dif- 
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ferent. things. When Carl Casey used to come in witness 
tried to leave them and let them talk together, a great deal, 
in the hospital, because she felt they were talking business 
and she waS not to be present. She would go in or out of 
the room, but they used to sit and talk together. * * * 

In regard to his wants he never demanded but very little; 
it was very little he demanded. They used to feed him right 
on time and he used to eat just about—he would say, 
44 Nancy knbws what I ought to eat”, and that was all there 
was to it. Even at Atlantic City she would order his 

247 diet for him and he never argued one way or the 
other about it. When he was quite ill they used to 

make up eggnogs and he didn’t like it at all. He was very 
fond of Mrs. Casey, and naturally the same as any man 
towards his wife. He depended upon her entirely and 
looked forward to her coming. He was more like a baby. 
He depended on Mrs. Casey to take care of everything. In 
response to a question as to whether or not he was of sound 
or unsound mind and capable of executing a valid deed or 
contract, witness replied she would say he was capable from 
the latter part of April until she left him and in November, 
1929, when she saw him in the apartment. 

Cross-examination: 

There was no question raised about his drinking. There 
was no discussion about his drinking when she came on 
the case. He had high blood pressure which was probably 
caused—the doctors didn’t discuss it and she doesn’t know 
anything about him before he came to the hospital. Re¬ 
members Mrs. Topliffe coming in one day; witness had just 
got him back in bed, she put him in the sun; they sat and 
talked a while in the sun parlor and Mrs. Casey was there 
at the time. 

248 When she first went on the case in January, 1929, 
he was irrational and just tossed in bed, just moving 

about and would not want to sleep; just nervous. It was 
all nervousness she would say. 

Q. “Would you say he was irrational? A. Yes; at times. 
Yes; he was irrational and restless.” 

That her entry in the hospital records of February 15, 
1929, 44 Very restless,” means the same condition described 
above. Witness recognized and read her entry in the hos- 
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pital records of February 26, “at 3 P. M. very restless.” 
On April 3, according to the hospital records, when she came 
on at 8 P. M. he was ‘ 4 very restless. ’ ’ An entry ‘ ‘ vbry strong 
and restless” means that he had gotten stronger but he was 
still very nervous, wanted to get up and stood lip in bed, 
and he used to say often “Let’s do something; can’t you do 
something? I stay here,” and things like that; lib was not 
himself at all. ’ As witness remembers, Mrs. Gillrlian called 
once or twice. Witness’ memory is that Mr. Landra Platt 
called onlv once when she was on dutv, and witness ’ memorv 
of Mrs. Toplitfe is that she called once or twice. Witness’ 
memory of her is about as bright as her memory of Mrs. 
Grillman. At Atlantic City they could leave Mr. Casey sit¬ 
ting on the porch alone, or up in the room for a short while, 
but not long. 

249 Whereupon, further to maintain the issues upon 
her part joined, plaintiff produced as a witness John 
L. Curtin, who, being heretofore sworn, testified in sub¬ 
stance as follows: 

Witness thereupon produced certain “deposii; slips on 
the account of Nettie C. Casey and Robert Engle, savings 
account in the Park Savings Bank.” Referring tp the writ¬ 
ing thereon he said it was Mrs. Harger’s handwriting, and 
he knew* he had seen her writing. 

(These deposit slips were marked respectively Plaintiff’s 
Exhibit No. 59, 59-A, and 59-B.) 

All these are in connection with the joint savings account 
of Mrs. Casey and Mr. Engle. 

Counsel for the plaintiff thereupon offered ig evidence 
certain other papers which the witness said ‘{are with¬ 
drawals from the same account.” 


(They are received in evidence as Plaintifffs Exhibit 
60-A to 60-H inclusive.) 

The Court: “Engle signed these checks himself? 

Mr. Downing: “Yes. They are on the savings account, 
the joint savings account. j 

The Court: “I thought that was the only joint account 
they had. 

Mr. Downing: “That is all. 

Mr. Ricketts: “They are all signed by him. ^0-A is for 
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$1,000, dated May 17, 1932. 60-B is for $5,000, dated May 
24, 1932. These are all dated in 1932. 60-C is for $270, 
dated June 29; 60-D is for $500, dated September 16; 60-E 
is for $200, dated November 2; 60-F is for $200, dated 
November 23; 60-G is for $1,500, dated December 5; 60-H 
is for $100, dated December 6.” 

Cross-examination. 

By Mr. Lesh : 

“Q. The other afternoon when you were on the witness 
stand I handed you this $3,000 check drawn on the account 
of Frank Casey by Nettie C. Casey, Attorney, dated Sep¬ 
tember 6, 1932, on the National Metropolitan Bank, which 
is Defendant’s Exhibit for Identification No. 17. 
250 You recall about my inquiring about that the other 
afternoon? A. Yes, sir. 

“Q. Do you find among those deposit slips the deposit 
slip that accompanied that when it was deposited in the 
savings account, in this joint account? A. This deposit 
slip, No. 59^A, in the amount of $3,000, which is dated Sep¬ 
tember 6,1932, would indicate that this check in the amount 
of $3,000 was that deposit.” 

The number on the savings account would determine that, 
which is number 35,444. There is a different colored slip 
for the savings and checking. The color for the savings 
account slips is yellow, and white for commercial accounts. 
Exhibits 59, 59-A and 59-B are yellow. These several 
withdrawal slips numbered 60-A to 60-H inclusive, con¬ 
stitute all the withdrawal slips from the beginning of that 
account to date. The balance prior to the deposit of $3,000 
on September 6, 1932, was $55.82, in the joint account, and 
this deposit on September 6th made the balance $3,055.82, 
and it so remained until the 16th of September when one 
of these checks was drawn by Robert Engle, and these 
checks drawn by Robert Engle bring the present balance 
down to $578.14. There w~as an interest accrual of Sep¬ 
tember 1, 1932, of $38.82, and another in March 1933 of 
$22.32. 

Plaintiff’s Exhibit 58 was considered as having been in¬ 
troduced into evidence. 
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Further to maintain the issues upon her part joined, the 
plaintiff produced Robert 0. Engle, who, having been here¬ 
tofore sworn, testified in substance as follows: 

Plaintiff’s Exhibit No. 60-A, for $1,000, on the savings 
account in the joint names of himself and his grandmother 
was part of the money that went on the house. It was 
drawn out of his account and deposited in his ovm check¬ 
ing account. That was the first thousand dollar payment 
on the house. The check marked Plaintiff’s Exhibit 60-B, 
dated May 24, 1932, to the order of cash, for $5,000, 
251 was withdrawn from the savings account and put 
into his own checking account and was a further pay¬ 
ment on the house. Plaintiff’s Exhibit No. 60-0 was an¬ 
other check on that account, dated June 29, 193$, for the 
sum of $270; was still part of the deal on the hoi^se. This 
$270 was the first interest due on the mortgage. The house 
was bought on June 1, and when that was paid they gave 
them credit for five-sixths of the amount, and then when 
it came due they paid the whole amount. Plaintiff’s Ex¬ 
hibit No. 60-D in the sum of $500 was dated September 16, 
1932, on savings account and signed by witness, in regard 
to which he testified: “Mrs. Casey went to San Antonio, 
Texas, for rest after the death of her husband. She told 
me to withdraw this money and put it to my checking ac¬ 
count so that I would have funds for expenses that might 
come up while she was away from town, for myself or for 
her.” Being shown Plaintiff’s Exhibit No. 60JE, dated 
November 2, 1932, in the Park Savings Bank, Signed by 
him, for $200, witness said he didn’t remember \vhat that 
was drawn out for. * * * On Mrs. Casey’s return from 

Texas she entered Emergency Hospital. She had a nervous 
breakdown and she told him to withdraw money! from the 
savings account and use it for any necessary! expenses 
while she was in the hospital. Plaintiff’s Exhibit! No. 60-F, 
dated November 23, 1932, on the Park Savings Bank, for 
$200, signed by witness, he said, 

“Well, on those two checks—I don’t know wljich one it 
was—one as used for repairs on the automobile, j I am not 
positive which one. I started to say that before, j 

“Q. One of these (indicating)? A. Yes. I don’t re¬ 
member whether it was the first of November or the last 
of November when the repairs were made. 
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“Q. Whose automobile? A. Mrs. Casey’s.” 

Being shown Plaintiff’s Exhibit 60-G dated Novem- 

252 ber 5, 1932, for $1,500, signed by witness, the money 
was used to purchase travelers’ checks; a part of 

it was used for travelers’ checks, and part was put into 
witness’ own account to use for expense money on a trip 
to California and back to Texas to meet Mrs. Casev. She 
was going to Texas where she stayed last winter for two 
months. 

Being shown Plaintiff’s Exhibit No. 60-H on the same ac¬ 
count for $110, dated December 6, 1932, witness said: 
“That was for the same reason. It was monev that was 
to be used on this trip. * * * As I remember that one 

hundred dollar check, by Mrs. Casey’s instruction, as I re¬ 
member it, I was to buy $500 worth of travelers’ checks 
and to deposit a thousand dollars to my checking account, 
and then it became necessary to buy a trunk for the auto¬ 
mobile, which used up some of that money, and I drew this 
out and put it back in the balance on the other account 
so there would be ample funds.” By “the other account” 
he meant his personal checking account. 

Cross-examination. 

By Mr. Lesh: 

Does not know just exactly when the account was opened. 
Believes he said that he didn’t know when the account was 
opened, in his previous testimony. Counsel then read from 
page 179 of the record: 

“ Q. Is this the same account concerning which you testi¬ 
fied in'this wise?” I am reading from page 179 of the 
record. “Here is the way it happened. Mrs. Casey opened 

a joint account in the Park Savings Bank-” I said: 

“You and she? You were authorized to draw on it? A. 
That is correct—to be used in case something should hap¬ 
pen to her and money would be needed for any expenses 
that might occur at her death, or for Mr. Casey’s welfare 
or anything else that it might be needed for; and when it 

was decided upon to go into this house-” I apparently 

interrupted you there and said: “Did she do that pursuant 
to a talk between you and her?” And you said: 

253 “And Mr. Casey also. She discussed it with him.” 
I said: “It was for her welfare, so there would be 
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something for her, and after she was gone, sd you could 
take care of him with the funds, loo. AYas that the thought?” 
And you said: ‘‘So there would be some immediate cash 
to pay for expenses that would occur after her death.” Is 
this the' account you were talking about ? A. That is the ac¬ 
count and those were the original plans. * * * 

“Q. The $270 you testified about was for the; house, and 
I will lay that aside. The first withdrawal aftelr the death 
is this Exhibit 60-D. That was for funds while ^Vlrs. Casev 
was down on a trip; is that right? A. That ii right. 

“Q. For whose expenses while she was gon^? A. For 
my own, any expense that might occur while shd was gone, 
mine or any bills of hers that might become due. 

“Q. This was not a fund for her to travel on? A. No; 
not at all. 

“Q. It was for your use while she was gone? A. Yes. 

“Q. And at that time, September 16, 1932, did you not 
have rather a substantial deposit in your own name, in the 
Park Savings Bank? A. In my own personal savings? 

“Q. Yes. A. Yes. 

“Q. Do you recall how much you had at tha^t time? A. 
Oh, I should say $1,100, perhaps. I don’t knoiv the exact 
amount. It was over a thousand. ” 

All of these withdrawals were made with the| full knowl¬ 
edge and consent of Mrs. Casey. Witness rafely if ever 
made withdrawals; he will not say he never withdrew, but 
rarely if ever without her telling him to. It is possible 
there might be a check drawn there while she was out of 
town. If so, it is one of those two hundred dollar checks. 
The first one was just before she went or right after she 
left, one of the two. But it was on her say-so that he with¬ 
drew money from this account. The fact that ge was going 
to withdraw $500 from that account was discussed with 
her. She told him to draw it. It was not a matter of dis¬ 
cussing it. She told him where to withdraw it from. It 
was necessary to have the check to withdraw the money, 
and sometimes she had the book at her apartment, and some¬ 
times he had it at his house. She knew how irn^ch was over 
there. 
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“Q. How do you account for the fact that she told 

254 you to withdraw from that account when she thought 
she h!ad put that $3,000 into her checking* account? 

A. That I don’t know. 

“Q. There was not enough in the savings account with¬ 
out that $3,000, was there? A. No; there was not. 

“Q. So she must have known where she put that check, 
must she not? A. Evidently. Mr. Lesh, you must realize 
at that time Mrs. Casey was under a great deal of strain. 

Just a day or two before Mr. Casey’s death, and 
expecting his death at any minute. 

“Q. But I am referring to the time when this check was 
drawn. She must have known where she put the other 
check, must she not? A. I suppose so.” 

Thereupon Mrs. Nettie C. Casey was recalled as a witness 
for and on behalf of the plaintiff herein, and, having been 
previously sworn, testified in substance as follows: 

It was on her authority that these deposits in the joint 
name of herself and Mr. Engle were withdrawn. She 
knew all about them. She was a very ill woman at that 
time. She authorized the withdrawals. 

255 Further to maintain the issues upon her part 
joined, plaintiff produced as a witness Arthur Boyce 

Alley, who testified in substance as follows: 

He is a certified public accountant. He had examined 
the two stipulations in regard to the transactions of the 
McKnew Company and the Guaranty Company of New 
York with Mr. and Mrs. Casey; he has examined the papers 
denominated as confirmations of sales between Mr. and 
Mrs. Casey and either and both of these companies; he 
is the author of the revision of ‘Schedule B’ which is in 
evidence as Plaintiff’s Exhibit No. 2, and he made a memo¬ 
randum or draft from these papers of the devolution of 
these various securities in chronological order. The wit¬ 
ness then undertook to testify from the records already in 
evidence how the items in ‘ Schedule B ’, revised, originated; 
how they were purchased, what they were exchanged for, 
when they were exchanged, and whatever the papers 
showed. All of this witness’ testimony was based upon 
said papers and records already in evidence. Witness 
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thereupon testified as to each item in ‘Schedule T>j Revised’, 
what was paid for it, or exchanged for it. It is not deemed 
necessary to reproduce in this bill of exceptions the details 
of Mr. Alley’s testimony as to the devolution of the items 
mentioned in Schedule B Revised. Without objection by 
counsel there was handed to the Court and jury the type¬ 
written schedules showing such devolution, and the wit¬ 
ness’s testimony was explanatory thereof. Wher^ the trade 
is not an even trade, the witness testified he would tell 
where the money came from or went to, where it is not a 
clear definite exchange, as far as the records permit it. 
Whatever appeared in the stipulated account of the Guar¬ 
anty Company of New York was purchased before Decem¬ 
ber, 1931, when Mr. Hume left them and went ii|to the em¬ 
ploy of the McKnew Company, and after that all the busi¬ 
ness of the Caseys was done with The McKnew Company. 
There is no dispute that Mrs. Casey bought nothing before 
the date of the power of attorney, December 31, 1928. 
Everything after that date was in his or her najne, and all 
the transactions with the McKnew Company vfere in her 
name. Anything bought prior to December, j 1928, was 
bought in Mr. Casey’s name. The checks on tile National 
Metropolitan Bank after the power of attorney are 
256 necessarily by Nettie C. Casey, Attorney. Witness 
then testified that the following items on Schedule B 
have undergone no change since December 31, il928, when 
the power of attorney was signed: Nos. 4, 6, 10, 15, 16, 
and 26. 

In the course of the direct examination of said witness, 
Alley, Mr. Downing asked the witness to staie from his 
memorandum or schedules what securities the deceased 
had on the dates between June 8th and 10th, 1^31, and the 
witness replied that he could do so but it would be slow 
work and, said colloquy occurring at a session; on Friday. 
Mr. Downing then requested the accountant t<j> prepare a 
schedule for presentation on Monday, and the following 
colloquy occurred. 

I 

. 

The Witness: “May I get exactly what you "want? You 
want the securities acquired after? 

Mr. Downing: “I want the securities which ]{ie possessed 
on the date June 8 to 10, 1931. That is those things that 
were actually in existence at that time, whether they had 
been procured through him or through the wife. 
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The Court: “Any that he could give away, if he was 
giving them away. That is the proposition. 

Mr. Downing: “I would hardly put it that way, your 
Honor. I want the securities which had been acquired 
either by him or by the wife. Put it this way: All securi¬ 
ties acquired either in his name or in the wife’s name on 
those dates. 

The Court: “How will the jury tell which ones he gave 
or which ones he did not give ? 

Mr. Downing: “My contention is that he gave everyone 
before that date, was in his possession before that date. 

The Court: “What you ask in this issue is: Is this a 
gift, and if so when was it given? 

Mr. Downing: “I thought I was going to help the jury 
by this. 

The Court: “I want you to help them and maybe I am 
concerned, as well, about getting a little help for myself. 
If you think that will get it, all right. But you pick out 
this particular date in June in 1931. You do not need to 
show a gift at that time f ’ ’ 

Mr. Downing: “For my purpose I may say that there 
was an actual gift at that time. 

The Court: “Of what? 

Mr. Downing: “Of all securities which were then in his 
possession. 

The Court: “All right. 

Mr. Downing: “Whether acquired in his name or in the 
name of the wife. * * * 

Mr. Lesh: “Well, Mr. Downing, perhaps if you won’t 
add materially to your labor, Mr. Alley, I would like to 
have a .statement of the cash drawn on the same date as 
the security list, so that we can have a cross section of 
what he had as of that date, so if he gave everything away 
we will know what it is. 

Mr. Downing: “ Of the cash on hand at that time ? 
257 Mr. Lesh: “ On that date. 

Mr. Downing: “There is not any objection to 
that, I guess.” 

Thereupon witness promised to produce by the follow¬ 
ing day a schedule of all securities acquired after June 8 
to June 10, 1931, and of the cash as of that date. Witness 
promised to get this in so far as Mrs. Casey had any cash 
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other than the National Metropolitan Bank, oj her per¬ 
sonal account. 

It was pursuant to the foregoing requests th^t the sup¬ 
plemental report of the witness Alley, Introduced in evi¬ 
dence as Plaintiffs Exhibit 62-A, was prepared by him. 
After said supplemental report (Plaintiff’s Exhibit 62-A) 
had been produced by the witness Alley the following col¬ 
loquy occurred: 

The Court (referring to Exhibit B, schedule II of said 
Plaintiff’s Exhibit 62-A): 44 Those ‘securities on hand; 
June 8, 1931, Estate of Frank Casey’ he has labeled it 
here. 

Mr. Downing: “That is $197,000. 

The Witness: “I do not say who owned them. 

The Court: “No. 

Mr. Downing: “I do not think you can say who owned 
them. You are not called upon to say who owned them or 
anything about them except the fact that they wpre there. 

The Court: “He certainly had to have something to give 
on the 8th of June, 1931. That is when this ^ift that we 
are discussing here—the testimony is directed tp that date, 
and the time he was in the hospital—he was discharged on 
the 8th and went back on the 10th. That is when you have 
the episode of the power of attorney and conversation in 
the presence of young Engle. 

Mr. Downing: “Our request goes much farther back 
than that. \ 

The Court: “I am talking about the specifib testimony 
here. 

Mr. Downing: “Well, that specific testimony is there 
already, and of course we are relying on it, biit we do not 
think that is all the testimony. 

The Court: “But there must be something to give, and 
it seems to me when we had him make up this, schedule as 
of June 8, 1931, it was for the purpose of indicating what 
stock she had that belonged to Mr. Casey, so tjiat he could 
give that to his wife. 

Mr. Downing: “Not necessarily. 

The Court: “If some of them belonged to her, 
258 why should we have them enumerated here in the 
presence of the jury? Are there clairps of owner¬ 
ship on her part outright, not by gift? 
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Mr. Downing: “I will argue this to the jury, if your 
Honor please; that this Avas a continuous transaction cul¬ 
minating perhaps in these events of the 8th of June, 1931; 
that his intention to give had been there all the time and 
this was the first outside or apparent time that we could 
prove that he said that to her and to other persons. 

The Court: “I do not want you to argue to the jury all 
this at this time. 

Mr. Downing: “I did not think you wanted me to. 

The Court: “Not now. 

Mr. Downing: “But I think that this proceeding is con¬ 
fined to—I do not think that this proceeding is confined to 
that occasion, nor do I think it is confined to after that. 
I think that transaction of June 8, 1931, can very readily 
be inferred that he intended her to use that money as she 
pleased from the very beginning; it was her money from 
the 28th day of December, 1928, up to the present time. 
My contention will be that it was her money. 

The Court: “From the 31st day of December, 1928? 

Mr. Downing: “Yes.” 

The plaintiff presented to the Court and jury the report 
of said witness Alley and his supplemental report, and 
they were admitted in evidence as Plaintiff’s Exhibit No. 
62 and Plaintiff’s Exhibit No. 62-A, respectively, and v r ere 
so far as it is deemed essential to include them herein as 
follows: 

259 Plaintiff’s Exhibit No. 62 

“Arthur Boyce Alley, 

Certified Public Accountant, 

4617 Thirty-eighth Street N. W., Washington, D. C. 

March 28, 1934. 

Mrs. Nettie C. Casey, Executrix, 

Mr. Ralph A. Ricketts, Attorney, 

Mr. Rossa F. Downing, Attorney, - 

For the Estate of Frank Casey, 

Washington, D. C.: 

I have examined the deposits, checks drawn or check 
stubs, and stock transactions of the above Executrix for 
the account of the deceased, for the period December 19, 
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1928, to September 7, 1932, being the period of his last 
illness and submit my report thereon which includes the 
following exhibits and schedules: 

Exhibit A—Combined statement of receipts and dis¬ 
bursements for the period December 19, 1928, to Septem¬ 
ber 7, 1932. 

Schedule 1—Statement of receipts and disbursements— 
National Metropolitan Bank for the period December 19, 
1928, to September 7, 1932. 

Schedule 2—Statement of receipts and disbursements— 
Park Savings Bank for the period December 19i 1928, to 
September 7, 1932. j 

Exhibit B—Analysis of stock and bond transactions for 
the period December 19, 1928, to September 7, 1^32. 
Respectfully submitted, 

(Signed) ARTHUR BOYCE ALLEY, 

Certified Public Accountant , 

District of Colombia.” 

260 Exhibit A. i 

Estate of Frank Casey, Washington, D. C. 

Consolidated Statement of Receipts and Disbursements from Deceijnber 19,1928, 

to September 7, 1932. 

Income and Receipts. 

Combined balances December 18, 1928. $32,024.13 

From: 

Interest. $973.42 

Bond Coupons. 26,485.72 

- $27,459.14 

Dividends: 

Stone Straw Company.... 159,012.75 
New Jersey Paper Tube Co. 13,105.12 

- 172,117.87 


Sale of Securities. 35,864.38 

Profit on sale of securities. 2,850.83 

Salary: 

Stone Straw Company. 5,416.33 


Transfer of Funds: 

National Metropolitan 
Bank Savings Account 

16872 . 24,000.00 

Park Savings Bank, Mr. 

Casey’s account. 4,047.11 

- 28,047.11 


Loan from Carl Casey. 500.00 

Miscellaneous. 596.62 


272,852.28 

. $304,876.41 


Total combined receipts. . 
Total to be accounted for 















198 


N. C. CASEY VS. T. C. TOPLIFFE. 


Exhibit A—Continued. 
Disbursements. 

Doctors, nurses, hospitals and medicines. 18,069.03 


Household expenses. 19,306.51 

Repayment of loan to Carl Casey. 500.00 

Donations to charity. 1,103.00 

Art purchases. 2,259.75 

Gifts to relatives. 9,402.98 

Purchase of securities. 173,886.64 

Taxes, Federal Income and Dist. of 

Columbia. 13,511.56 

Vacation trips. 10,495.33 

Transfer of funds. 46,000.00 

Loans. 645.00 

Miscellaneous. 563.00 

Purchase of automobiles. 3,723.00 


Total combined disbursements. 

Total combined balances as per bank statement 


261 Exhibit A— Schedule 1. 

Estate of Frank Casey, Washington, D. C. 

Statement of Receipts and Disbursements, National Metropolitan 

December 19, 1928, to September 7, 1932. 

Income and Receipts. 


Balance, December 18, 1928. 

From: 

Interest on bank balance. 795.80 

Bond Coupons. 2,002.72 

Dividends: 

Stone Straw Company... 8159,012.75 
New Jersey Paper Tube 

Co. 13,105.12 

- 172,117.87 

Sale of United States Certificates of In¬ 
debtedness . 31,000.00 

Salary: 

Stone Straw Co. 3,957.98 

Transfers from savings account 16872.. 24,000.00 

Miscellaneous. 17.77 


Total receipts for period. 
Total to be accounted for 


Disbursements. 

Expenses of illness: 

Doctors. 2,366.90 

Nurses. 9,095.56 

Hospital and medicine. 5,662.61 

- 17,125.07 

Purchase of automobiles. 3,723.00 

Stocks and Bonds purchased including accrued 

interest. 167,212.70 

Taxes, Federal Income and District of Columbia. 13,511.56 


299,465.80 

85,410.61 


Bank, from 


831,679.95 


233,892.14 

265,572.09 
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Exhibit A— Schedule 1—Continued. 

Vacation Trips: 

Atlantic trip. 2,578.88 

Texas trip. 1,978.14 

Los Angeles trip. 2,336.73 


Household and Miscellaneous: 

Cash. 491.48 

Household expenses. 4,312.02 

Miscellaneous. 563.00 

Repayment of loan to Carl 

Casey. 500.00 

- 1,063.00 


6,893.75 


Transfer of Funds: 

Park Savings Bank, Nettie C. Casey. . 5,000.00 

National Metropolitan Bank, Savings 

Account 16872 . 35,000.00 

Park Savings Bank, Joint account 
Nettie C. Casey and Robert O. Engle. 8,000.00 


5,866.50 


48,000.0(j 
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Total disbursements. 

Balance per Bank statement. 

Exhibit A— Schedule 2. 

Estate of Frank Casey, Washington, D. C. 


262,332.58 

3,239.51 


Statement of Receipts and Disbursements—Nettie C. Casey, {Park Savings 
Bank—from December 19, 1928, to September 7, 1932. 


Income and Receipts. 


Balance, December 18, 1928. 


$334.18 


From: 

Interest. $177.62 

Bond Coupons. 24,483.00 

- $24,660.62 

Salary: 

Stone Straw Co. 1,485.35 

Transfers of Cash: 

National Metropolitan Bank. 5,000.00 

Park Savings Bank, Mr. Casey’s check¬ 
ing account. 4,047.11 

- 9,047.Ill 

Sale of Bonds, plus accrued interest. 4,864-38 

Loan from Carl Casey. 500. 

Profit from sale of securities. 2,850. 

Miscellaneous. 578. 


Total receipts for period.. 
Total to be accounted for. 


43,960.14 

44,304.32 


Disbursements. 

Household Expenses: 

Department Store purchases and house¬ 
hold operating expenses. 12,504.66 

Donations to charity. 1,103.00 

Doctors and medical supplies. 943.96 

Rent and telephone.. 1,790.35 

Garage rent. 208.00 

- 16,549.^7 

Art purchases. 2,259.75 
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Exhibit A— Schedule 2—Continued 


Gifts and Salaries: 

Robert O. Engle. 7,069.50 

C.G. Engle... 2,268.48 

Elizabeth Engle. 40.00 

Emily Engle... 25.00 


Purchase of securities. 3,173.94 

Purchase of mortgage. 3,500.00 


Logins • 

J. W. Simpson. 345.00 

Clifton E. Young. 300.00 


Transfer of funds to National Metropolitan Bank for 

Mrs. Casey’s savings account. 

Vacation trips... 


9,402.98 

6,673.94 

645.00 

3,000.00 

3,601.58 


Total disbursements. 42,133.22 

Balance per Bank statement. 2,171.10 


263 Plaintiff’s Exhibit No. 62-A. 


“ Arthur Boyce Alley, 

Certified Public Accountant, 

4617 Thirty-eighth Street, N. W., Washington, D. C. 

April 14, 1934. 

Mrs. Nettie C. Casey, Executrix, 

Mr. Ralph A. Ricketts, Attorney, 

Mr. Rossa F. Downing, Attorney, 

Mr. Paul E. Lesch, Attorney, 

For the Estate of Frank Casey, 

Washington, D. C. 

I have prepared the following supplemental schedules 
to my report dated March 28,1934: 

Exhibit A. 

Schedule 3—Schedule of Bank Balances as at June 8, 
1931, and September 7,1932. 

Exhibit B. 

Schedule 1—Securities on hand, December 31, 1928. 
Schedule 2 —Securities on hand, June 8, 1931. 

Schedule 3—Securities acquired subsequent to June 8, 
1931, by cash purchase. 
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Schedule 4—Securities acquired subsequent tc| June 8, 
1931, by exchange. 

Respectfully submitted, 

(Signed) * ARTHUR BOYCE ALL^Y, 

Certified Public Accountant , 
District of Columbia.” 
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Estate of Frank Casey, Washington, D. C. 


Schedule of Bank Balances—All Parties—As at June 8, 1931, and 

1932. 


September 7, 


National Metropolitan Bank— 

Nettie C. Casey: 

Savings Account No. 18173. 

Frank Casey: 

Savings Account No. 16872. 

Checking Account. 

Total National Metropolitan Bank 

Park Savings Bank— 

Nettie C. Casey: 

Checking Account. 

Savings Account. 

Frank Casey: 

Checking Account. 

Savings Account.. 

Nettie C. Casey and Robert O. Engle: 
Savings Account, Joint, No. 36444.. 

Total Park Savings Bank.. 

Combined— 

National Metropolitan Bank. 

Park Savings Bank. 

Total. 


June 8, 1931 S 

ept. 7, 1932. 

None 

$3,000.00 

814,087.50 

8,965.29 

4,556.07 

3,239.51 

$18,643.57 

>15,204.80 

2,570.17 

2,171.10 

None 

None 

None 

None 

None 

None 

None 

3,055.82 

2,570.17 

5,226.92 

18,643.57 

15,204.80 

2,570.17 

5,226.92 

21,213.74 

20,431.72 


265 Exhibit B— Schedule 1. 

Estate of Frank Casey, Washington, D. C. 


Securities on Hand, December 31, 1928. 

Key No. Name of Security. 

1-B First Mortgage, 6 %% Bonds, 1961, Bank of Chile. 

1-B United Steel Works, 7 %, 1951. 

1-B Union Pacific Railroad Co., 4% Bonds, 1967. 

1-B National Dairy Products Corp., 534% Bonds, 1948.j 

1-B Arkansas Water Co., 5% Bonds, 1956. 

1-B City of Los Angeles, 4 %% Bonds, 1943. 

1-B P. Lorillard Co., 534% Bonds, 1947. 

1-B Montreal Light, Heat & Power Co., 5% Bonds, 1951.... 

1-B Chile Copper Company, 5% Bonds, 1947. 

1-B City of Montevideo, 7% Bonds. 


Par value. 

$1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1 , 000.00 

1,000.00 

1,000.00 

1,000.00 
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Exhibit B—Schedule 1—Continued. 

Key Xo. Nauie of Security. Par value. 

1- B Imperial Japanese Government, 6 14% Bonds, 1954. 1,000.00 

2- D Cincinnati Street Railway Co., V/ 2 % Bonds.... 2,000.00 

2-D Associated Gas & Electric Co., 5% Bonds, 1977. 3,000.00 

2-D Interstate Public Service Co., 5% Bonds, 1956 . 2,000.00 

2-D U. S. Rubber Co., 5% Bonds, 1947 . 2,000.00 

2-D Republic of Poland, 7% Bonds, 1947. 2,000.00 

2-D Tokyo Electric Light, 6% Bonds, 1953. 3,000.00 

2-D American Rolling Mills, 5% Bonds, 1948. 2,000.00 

4-A City of San Francisco, California, Bonds. 4,000.00 

6-A Federal Farm Loan Corp. Bonds. 3,000.00 

10-A City of Knoxville, Tennessee, Bonds. 5,000.00 

15- A City of Portsmouth, Virginia, Bonds. 4,000.00 

16- A City of Detroit, Michigan, Bonds. 3,000.00 

17- D City of Copenhagen, Denmark, 5% Bonds, 1952 . 5,000.00 

17-D Continental Gas & Electric Co., 5% Bonds, 1958 . 5,000.00 

19- B State of New South Wales, 5% Bonds, 1957 . 5,000.00 

20- B Western Electric Co., 5% Bonds, 1944 . 5,000.00 

26-A Scripp 'Company, 5 14% Bonds, 1943.. 5,000.00 


71,000.00 


266 Exhibit B— Schedule 2. 

Estate of Frank Casey, Washington, D. C. 

Securities on Hand, June 8, 1931. 

Key No. Name of Security. Par value. 

1-A City of Toronto, Canada, 6% Bonds, 1937. 85,000.00 

1- A City of Detroit, Michigan, 43^% Bonds, 1941.. 5,000.00 

2- C State of Illinois, 4% Bonds, 1958. 5,000.00 

2-B City of Portland, Oregon, 43£% Bonds, 1937.... 5,000.00 

2- C City of Erie, Penna., 43^% Bonds, 1943. 5,000.00 

3- D City of Minneapolis, Minn., 3%% Bonds, 1950. 5,000.00 

4- A City of San Francisco, Calif., Bonds. 4,000.00 

5- A City of San Francisco, Calif., 43^% Bonds, 1961. 5,000.00 

6- A Federal Farm Loan Corp., Bonds. 3,000.00 

7- B City of Milwaukee, Wis., 43^% Bonds, 1942 . 5,000.00 

8- B City of Baltimore, Md., 4% Bonds, Due 1948. 10,000.00 

9- B Texas Cor., 5% Bonds, 1944 . 5,000.00 

10- A City of Knoxville, Tenn., Bonds. 5,000.00 

11- B City of Newark, N. J., 433% Bonds, 1945. 3,000.00 

12- C City of Cincinnati, Ohio, 433% Bonds, 1938. 5,000.00 

13- A State of Tennessee, 433% Bonds, 1939. 5,000.00 

13-B State of Tennessee, 433% Bonds, 1939. 10,000.00 

13-B State of West Virginia, 433% Bonds, 1933. 15,000.00 

15- A City of Portsmouth, Virginia, Bonds. 3,000.00 

16- A City of Detroit, Michigan, Bonds. 3,000.00 

17- D City of Copenhagen, Denmark, 5% Bonds, 1952. 5,000.00 

17-D Continental Gas & Electric Co., 5% Bonds, 1958 . 5,000.00 

19- B State of New South Wales, 5% Bonds, 1957 . 5,000.00 

20- B Western Electric Co., 5% Bonds, 1944 . 5,000.00 

21- A City of New York, N. Y., 433% Bonds, 1941. 5,000.00 

22- C City of Lansing, Michigan, 433% Bonds, 1951. 5,000.00 

23- B State of West Virginia, 43£% Bonds, 1944. 5,000.00 

25- B City of St. Louis, Mo., 433% Bonds, 1941. 5,000.00 

26- A Scripp Company, 533% Bonds, 1943. 5,000.00 

27- A State of Tennessee, 433% Bonds, 1949 . 5,000.00 

28- A U. S. Liberty Loan, 1st 333% Bonds, 1947 . 35,000.00 


8197,000.00 
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2G7 Exhibit B—Schedule 8. 

i 

Estate of Frank Casey. Washington, I). ('. 

i 

Securities Acquired by Cash Purchase Subsequent to Juni 8, 2981. 

Key No. Name of Security. Par value. 

1S-D Commonwealth Edison Company, 4% Bonds, 1981- 85.000.00 

24-B State of Maryland, 434% Bonds, 1944 . 5,000.00 

29-B City of Baltimore, Md., 4% Bonds, 1951. 5,000.00 

$15,000.00 


268 Exhibit B— Schedule 4. 

Estate of Frank Casey, Washington, D. C. 
Securities Acquired Subsequent to June 8, 1931 by Exchange. 


Key No. Name of Security. Par value. 

2-A City of Ottawa, Canada, 5% Bonds, 1938. S5,000.00 

2-A State of Arkansas, 4%% Bonds, 1952. 5,000.00 

2- A Washington Suburban Sanitary District, 434% Bonds_ 5,000.00 

3- A City of Montreal, Canada, 434% Bonds, 1950. 5,000.00 

7- A Milwaukee County, Wisconsin, 434% Bonds, 1946. 5,000.00 

8- A State of West Virginia, 434% Bonds, 1947. 5,000.00 

8- A New Jersey Power and Light Co., 434% Bonds, 1960.. .j. 5,000.00 

9- A Pennsylvania Electric Co., 5% Bonds, 1962.j. 5,000.00 

11- A City of Boston, Mass., 4%% Bonds, 1962.|. 3,000.00 

12- A Federal Land Bank, 434% Bonds, 1953.!. 5,000.00 

13- A Northern Penna. Power Co., 5 % Bonds, 1962. 10,000.00 

13-A City of New York, N. Y., 434% Bonds, 1977. 5,000.00 

13-A City of Jersey City, N. J., 434% Bonds, 1961. 10,000.00 

17- A Kentucky Utilities Company, 6% Bonds, 1957 . 5,000.00 

18- A Associated Electric Co., 5% Bonds, 1961. 3,000.00 

18- A Montgomery County, Md., 434% Bonds, 1957 . 2,000.00 

19- A Portland Railroad Co., 334% Bonds, 1951. . 4,500.00 

19-A Portland Railroad Co., 5% Bonds, 1945.J. 1,000.00 

19- A Independent Trust Shares (1,000 shares) (cost).J. 2,350.00 

20- A American States Public Service Co., 5% Bonds, 1948.. J. 5,000.00 

22- A City of Kansas City, No. 4% Bonds, 1952.j. 5,000.00 

23- A City of New York, N. Y., 4J4% Bonds, 1957.1. 5,000.00 

24- A Erie Lighting Co., 5% Bonds, 1967.J. 5,000.00 

25- A City of Los Angeles, Calif., 5% Bonds, 1947. l . 4,000.00 

25-A City of Los Angeles, Calif., 5% Bonds, 1947. . 1,000.00 

29-A Province of Ontario, Canada, 5% Bonds, 1960.. 5,000.00 


$120,850.00 

269 Exhibit A, of the schedules furnished by witness 
and received in evidence, is a combined statement of 
all cash receipts and disbursements from December 19, 
1928, to September 7, 1932, with the balances on hand as of 
that date. Schedule 1 of the National Metropolitan Bank, 
and Schedule 2, shows the breakdown of the P^rk Savings 
Bank in the personal account of Mrs. Casey. It was also 
agreed that the witness would furnish the balances in the 
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National Metropolitan Bank 

as of the date of Mr. Casev’s 

•• 


and the Park Saving’s Bank 
death, “in any bank account, 


in anv account in either or both banks.” 
* 


The securities on hand on December 31, 1928, were $71,- 
000.00 face value. Schedule B-l is a supplement to Exhibit 
B in the original Alley report. On June 8, 1931, the total 
amount of securities, face value, was $197,000.00. The se¬ 
curities purchased by Mrs. Casey after June 8,1931, amount 
to $15,000.00; Commonwealth Edison, $5,000.00; State of 
Maryand bonds, $5,000.00; City of Baltimore bonds, 
$5,000.00. These were purchased for cash and each was an 
original transaction without any relation to previous trans¬ 
actions, by check on the National Metropolitan under power 
of attorney. The securities acquired after June 8, 1931, by 
exchange of other securities on hand amounted to $105,- 
850.00, making $120,850.00, including the $15,000.00 securi¬ 
ties purchased after June 8th to 10th, 1931, for cash. The 
$15,000.00 securities purchased after June 8, 1931, for cash 
were later: exchanged for other securities. The Common¬ 
wealth Edison, $5,000.00, State of Maryland, $5,000.00, and 
City of Baltimore, $5,000.00, do not appear in Schedule B, 
Bevised, because they have been exchanged for other bonds. 


Exhibit A shows a total of $32,024.13 cash on hand in 
those two banks in her account and his account combined on 


December 19, 1928. $24,000.00 was transferred by Mrs. 

Casey out of Mr. Casey’s savings account and put into his 
checking account at the National Metropolitan Bank under 
the power of attorney. $4,000.00 went into Mrs. Casey’s 
checking account in the Park Savings, and did not go into 
the account in the National Metropolitan Bank. There was 
transferred from the Park Savings Bank account in Mr. 
Casey’s name to Mrs. Casey’s checking account the sum of 
$2,047.11. The total combined income for the 
270-271 period from December 19, 1928, to September 7, 
1932, is $272,822.28, making $204,876.41; in other 
words, that $272,822.28 with the $32,024.13 balance on hand 
makes $304,876.41. Out of that there was disbursed the 
following: i Doctors, nurses, hospital and medicines, $18,- 
069.03; household expenses, $19,306.51; repayment of loan 
to Carl Casey, $500.00; donations to charity, $1,103.00; art 
purchases, $2,259.35; gifts to relatives. $9,402.98; purchases 
of securities, $173,886.64. The schedule shows the amount to 
each one. Out of these gifts to relatives witness’s schedule 
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i 

specifies who got the $9,402.98. Taxes, Federal and pistrict, 
$13,511.56. The income tax returns were combined jhusband 
and wife returns—a join income tax return to the Federal 
government. Witness cannot say who made returh to the 
District of Columbia as owner of the tangible and intangible 
property. The witness saw only the payments to the Dis¬ 
trict of Columbia and did not look into the matter of the 
return. The tax checks were drawn on the Metropolitan 
Bank under the power of attorney. The item for Vacation 
trips totals $10,495.33. The item “transfer of funds, 
$4,600.00” was money transferred on this checking! account 
to other accounts, all of which is set up in the subsequent 
schedules. The loans amounted to $645.00; miscellaneous, 
$563.00; purchase of automobiles, $3,723.00; total combined 
disbursements, $299,465.80, leaving a combined balance on 
September 7, 1932, $5,410.61. That checks into tlje actual 
bank balance with the exception of $5.53, which was an 
item of interest that the National Metropolitan Bank had 
credited to the account of Mr. Casey, but later canceled the 
interest accrued, so the Metropolitan Bank really Wes the 
estate $5.53. 

Exhibit A, Schedule 3, of the witness’s supplemental re¬ 
port shows a total of $20,431.72 on hand in all accounts, but 
is only an analysis of the checking accounts of Mr. and Mrs. 
Casey, one in the Park Savings Bank and one in the Na¬ 
tional Metropolitan Bank. It does not include any savings 
account. 

Witness did not at first go into these savings accounts be¬ 
cause the counsel for the plaintiff felt that it was not nec¬ 
essary at that time. He just read the consolidated state¬ 
ment of receipts and disbursements. “The breakdown of 
that consolidated statement of receipts and disbursements 
is on Schedule 1, and shows a statement of receipt^ and dis¬ 
bursements, National Metropolitan Bank, ailid this is 
272 Mr. Casey’s checking account.” The balance on 
hand, December 19, 1928, was $31,679.95. 

The Court: “You subtract that $31,679.95 from the $32,- 
024.13, and you get $344.18, which is shown in Schedule 2. 
To this balance in Schedule 1 on December 31,1928, you add 
interest on bank balances $95.80, and bond coupons $202,72. 
Dividends, from Stone Straw Company, $159,012,75; divi¬ 
dends from New Jersey Paper Tube Co., $13,105.12; sale 
of United States Certificates of Indebtedness, $31,000.00; 
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salary, Slone Straw Company $3,957.98; transfers from 
savings account No. 1GS72, National Metropolitan Bank, 
$24,000.00; miscellaneous income, $17.77, which makes the 
total receipts and disbursements from December 19, 1928, 
to September 7, 1932, $233,892.14, making a total to be ac¬ 
counted for of $265,572.09, out of which was disbursed the 
following: Expenses of illness, doctors $2,366.90, nurses 
$9,095.56, hospital and medicine $5,662.61, totaling $17,- 
125.07; purchase of automobiles, $3,723.00; stocks and 
bonds purchased including accrued interest, $167,212.70. 

The Court: “At that point will you stop and refer back 
to the combined statement, then examine that item on the 
combined statement, and it is shown as $173,886.64. 

Witness: “There was $6,673.94 drawn out of the Park 
Savings Bank, * * * by Mrs. Casey * * * on her 

own account. ’ ’ 

$5,000.00 was taken from the National Metropolitan Bank 
and put into her account to make up the amount so she 
could draw $6,673.94. 

Taxes, Federal Income and District, $13,511.56; vacation 
trips, Atlantic City, $2,57S.S8; Texas trip, $1,978.14; Los 
Angeles trips, $2,3*36.73; total vacation trips, $6,893.75. 

By the Court: “You have another discrepancy, a differ¬ 
ence between the combined—the combined statement and 
that. The combined shows vacation trips, $10,495.33. 

Witness: 4 4 There was $3,601.58 out of the Park Savings. 

* •* That, of course, was drawn by Mrs. Casey on her 
own checking account in the Park Savings Bank. * * * 

The Court: 44 There is a difference of $3,600.00. 

Witness: 44 Apparently there was no interest from the 
National Metropolitan Bank at approximately that time. 

The Court: 44 Here you charge her in Schedule 2 with 
vacation trips, $3,601.58; household and miscella- 
273 nedus expense, cash, $491.48; household expenses, 
$4,312.02; miscellaneous, $563.00; repayment of loan 
to Carl Casey, $500.00; transfer of funds from Park Sav¬ 
ings Bank, Nettie C. Casey checking account, $5,000.00; 
transfer of funds from Park Savings Bank, joint account, 
Nettie C. Casey and Robert O. Engle, $8,000.00, being 2 
items, $5,000.00 and $3,000.00.’’ 

There was an additional item of $1,287.52, but witness 
was not able to state exactly where that came from because 
he did not have the Park Savings accounts before him when 
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lie made the statement. “It did not come froib either of 
the checking accounts.” Witness examined no savings ac- 
count in the National Metropolitan Bank. There was a 
total disbursement of $262,332.50 shown in Schedule A-l, 
leaving a balance on September 7, 1932, of $3,229.98, to 
which interest of $9.53 is added, making a total oi $3,239.51. 
$162,212.70 went out of Mr. Casey’s account at the National 
Metropolitan Bank to buy these bonds and securities, dur¬ 
ing the period from December 19,1928, to September 7,1932. 

The statement of receipts and disbursements of Mrs. 
Casey’s checking account in the Park Savings Bank from 
December 19, 1928, to September 7, 1932, with a balance 
on hand on December 19, 1928, of $344.18, is set forth in 
Schedule A-2. Add to that income from interest, $177.62; 
bond coupons, $24,483.00; Stone Straw Company, salary, 
$1,458.35; transfer of $5,000.00 from the National Metro¬ 
politan Bank, Mr. Casey’s checking account, into Mrs. 
Casey’s checking account in Park Savings, $2,0(47.11—Mr. 
Casey had no savings account in the Park Savings account, 
the withdrawal of the $2,047.11 closed that account—sale 
of bonds, plus accrued interest, $4,864.38; loan from Carl 
Casey, $500.00; profit on sale of securities, $2,850.83; mis¬ 
cellaneous, $578.85; total receipts and disbursements, $43,- 
960.14, which added to the $344.18 on hand as of December 
18, 1928, makes a total of $44,304.32, which wad disbursed 
as follows: Household expenses (department ,store pur¬ 
chases and household operating expense), $12,504.66; dona¬ 
tions to charity, $1,103.00; doctors and medicines, medical 
supplies, $943.46; rent and telephone, $1,790.35; garage rent, 
$208.00; art purchases, $2,259.75; gifts to Robert O. Engle, 
$7,069.50; Clarence Engle, $2,268.48; Emily Engle $25.00; 
Elizabeth Engle, $40.00; total gifts, $9,403.98. Emily is 
the wife of Clarence Engle, son of Mrs. Netti^ C. Casey. 

She is now dead. 

274 There is a purchase of securities, $3,173.94, and 

a purchase of a mortgage of $3,500.00. Up to this 
time all these disbursements are evidenced either by her 
own personal check or check stubs. Loans to Jt W. Simp¬ 
son, $345.00, and Clifton E. Young, $300.00; transfer of 
funds to National Metropolitan Bank for Mrs. Casey’s sav¬ 
ings account, $3,000.00. At that time there wgs a run on 
the Park Savings Bank, and she took this $3;000.00 and 

14—6399a 
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transferred it to the National Metropolitan Bank and de¬ 
posited it to her own savings account. That is shown on 
the supplemental report. She still has some balance in the 
Park Savings Bank. Vacation trips, $3,601.58; total dis¬ 
bursements, ' $42,133.32; balance September 7, 1932, 

$2,171.10. 

There is a breakdown showing what the securities were 
that she derived the profit of $2,858.83 from. It is scat¬ 
tered over the whole period of time from December 19, 
1928, to September 7, 1932. All the profits, meaning cash 
adjustments that she derived from exchanges or sales, she 
put up in the Park Savings Bank. All items of profit were 
put in the Park Savings Bank to her own account—coupons 
or profits on stock went to Mrs. Casey’s checking account 
in the Park Savings Bank. In addition to the $197,000.00, 
securities on hand on June 8, 1931, there were three cash 
purchases amounting to $15,000.00. There was this $10,- 
000.00 mortgage on the Los Angeles property, making a 
total of $222,000.00 as of June 8, 1931. On item 17 there 
was a loss of $5,000.00 face value. She had City of Copen¬ 
hagen, Denmark, bonds of $5,000.00 face value, and Gas 
and Electric Company of the face value of $5,000.00, but the 
market value of those bonds was so low that she onlv could 

V 

get out of it approximately $5,500.00, therefore she took 
in exchange $5,000.00 New York Edison Company, which 
makes up a $5,000.00 loss in face value. 


The Court: 


“You are dealing in par values.” 


Item 19 consists of Portland Railwav bonds, with a face 
value of $5,500.00; Independent Trust Shares which cost 
$2,350,00, cost value at that time, making a total of $7,850.00 
for which he gave $5,000.00 face value; State of New South 
Wales, making a total gain of $2,850.00, and that added to 
$217,000.00 makes $219,850.00, which is the total of the 
bonds shown on Schedule B, Revised. * * * The $2,350.00 
Independent Trust shares sold for $2.35 per share. Wit¬ 
ness does not know what the face value of those shares was; 

does not know whether thev have anv face value. 

•> •» 


275 On cross-examination said witness Aliev testified 

* 

that on December 19, 1928, so far as witness knows 
from the data he has before him, all the securities had been 
bought by Mr. Casey in his own name; on that date, speak¬ 
ing from the data before the witness, Mrs. Casey had no 
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securities; she had $344.18 cash in the Park Savings Bank 
on the 19th and 31st of December, 1928. Witness made his 
examination as of December 19th and knows Of no other 
money anywhere. Witness found that with th^ exception 
of the securities Mrs. Casey purchased out Of her own 
account at the Park Savings Bank all of the securities trace 
back either to Frank Casev’s bank account or ti securities 
which Frank Casey owned on or before December 18, 1928. 
Mrs. Casey’s own account was built up by dividends on 
these bonds and some miscellaneous receipts thp source of 
which witness was not able to determine; witness includes 
these miscellaneous receipts in an item of “Miscellaneous” 
in the analysis of her checking account of $578.85, which 
witness was not able to apply against anything, so threw 
it into miscellaneous. With the exception of that $578.85, 
the $344.18 was all she had to buy with at the beginning 
before she began to use this power of attorney. Referring 
to Item 13 on Schedule B, Revised, witness testified that 
it was a transaction in which she was selling $15,000.00 
State of West Virginia, and buying $10,000.00 New York 
City and $5,000.00 New York City 4 1 /? ’s through McKnew 
and Company, and there being a check for $1,^87.50 dated 
April 15, 1932, he testified that that check had relation to 
the trade in securities, Item 13; that what she traded in 
together with these Item 13 securities, or part of them, had 
a market value of $1,300.00 or more than what she bought, 
and that therefore when she traded them in apd got Item 
13 securities, she also got a check from McKnew and Com¬ 
pany for $1,287.50. He did not trace what she did with that 
check. 

276 In talking about profit and loss, “that has nothing 
to do with money back and forth at alj.” Where, 
as an instance, trading in one security and getting out 
another, she got a net adjustment in cash, he has not taken 
that into consideration in his figures only in So far as it 
has entered into either of their checking accounts. 

Of that $500.00 and miscellaneous receipts in ]her account, 
some of it might have been adjustments; could itot say as to 
that. Taking into consideration Plaintiff’s Exhibit 58-B, 
the ledger account of Nettie C. Casey and Robert O. Engle 
at the Park Savings Bank, he would say that it, the 
$1,287.50, is apparently profit on the exchange of those 
bonds. He did not check it because he did not examine this 
account. 
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Witness’s Schedule 1 shows a transfer of $35,000.00 to 
savings account in the National Metropolitan Bank, and 
$8,000.00 transferred to the account of Nettie C. Casey and 
Robert O. Engle. The $35,000 went into the account No. 
16872 in the National Metropolitan Bank, and there are 
transfers from the same account No. 16872 amounting to 
$24,000.00, so that witness’s Schedule 1 shows that during 
that period there went out of Frank Casey’s checking ac¬ 
count into his savings account $35,000.00, and there came 
out of the savings account into the checking account $24,- 
000 . 00 . 

“Q. So that the differene of $11,000.00 was swallowed up 
in the savings account * * * unless it is there today. 

A. No, it is not there today. This Los Angeles mortgage 
that has been brought out was taken out of this account, 
$10,000.00, and there was one dividend check of $7,500.00 
added to this account. The $10,000.00 note which is the last 
item in Schedule B, Revised, was bought not out of the 
checking account but out of Mr. Casey’s savings account.” 

The savings account shows a withdrawal of $10,000.00 on 
April 30; 1931. The name of the maker of the note is Mat- 
tie T. Jackman. The note is dated May 7, 1931, signed by 
Mattie T. Jackman. The mortgage is dated May 20, 1931, 
acknowledged the 15th day of June, 1931, and recorded 
June 15, 1931. 

277 The $10,000.00 check is signed Frank Casey, by 
Nettie C. Casey, Attorney. In the McKnew stipula¬ 
tion account there is an adjustment item of January 11, 
1932, of $318.10, paid to Mrs. Casey for the sale of certain 
securities, and the purchase of others. It was an excess 
of sale price over purchase price. 

The Court: “It was just a plain, ordinary transaction 
of swapping and getting something to boot.” 

The item of January 19, $55.75, is of the same kind; Feb¬ 
ruary 2, $125; Feb. 18, $368.78; March 4, $500; April 12, 
$162.50; April 15, $1,287.50; May 20, $170.14; June 6, 
$318.34; June 22, $232.64, $6.68; July 13, $370.32; July 21, 
$35.34; tothl for the period beginning January 11, 1932, to 
July 21, 1932, $3,944.41. 

The following items were subsequent to Mr. Casey’s 
death: September 10, 1932, $988.03; October 17, $355.58; 
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October 21, $166.79; total for 1932, $5,454.31, ks far 


shown by the stipulation. That is on the amount received, 
but there were some items which she paid out, $318.60 
was deposited in Mrs. Casey’s checking accountL January 


11, 1932, Park Savings Bank. 

January 19, 1932, $55.75, was deposited in the park Sav¬ 
ings Bank, Mrs. Casey’s checking account. These appear 
on the Park Savings Bank Schedule 2 of Exhibit A, which 
was profit from sale of securities, $2,850.83. Witness would 
call these adjustments, excess of sale prices ovei} purchase 
prices. It is a profit. If she paid something to boot to ac¬ 
quire any securities witness would consider that she would 
lose that much to acquire something else. In finding out his 
figures to put into the total of $2,850.83, he did r ot inquire 
as to what Mrs. Casey or Frank Casey had paid for the 
securities which were sold. If it was a cash payment, it 
went into this $2,850.83. In some instances, witness 
278 was unable to determine, so it will be in the items 
in the account that are shown on this list. It will not 
show as a profit on these securities. For instance, there is 
$125.00 of February 2nd, which he threw into miscellane¬ 
ous income. He did not know where that came from, so he 

j ' 

put it into miscellaneous income, in analyzing those deposit 
slips. This item of $125.00 looks like the only one that 
went into miscellaneous. The $162.50 was treated as a 
coupon, because it shows no identification and P went into 
Mrs. Casey’s account, under the $24,483 bond coupons. 


When she made a payment to boot he put it undek disburse¬ 


ments. The item of $3,173 for the purchase of securities is 
one item for the purchase of one set of bonds for them¬ 
selves. There were two items paid to boot other than this 
item which is the actual purchase of securities, ppis accrued 
interest. He is positive that there were no itbms where 
she paid a little to acquire something. The adjustment al¬ 
ways came in in money to her rather than money away from 
her in her trades with McKnew. $170.14 went into profit, 
$336.34 went into profit, $236.64, $370.32 and $35.34 all went 
into profit, and in each case where it went into profit it went 
into the Nettie Casey checking account in the Park Savings 
Bank. 


Mr. Lesh: “Our figures on Stone Straw dividends be¬ 
tween the times in your accounting come out to $166,522.00 
where you have shown $159,102.75.” * * * 
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Witness: 4 ‘The difference went into Mr. Casey’s sav¬ 
ings account in the National Metropolitan Bank,” and it 
does not appear as a dividend in the witness’s statement 
because it was a savings account, but it does appear in the 
savings account transactions. It is not in witness’s report 
because he did not examine the savings account prior to the 
rendering of his report, but in the analysis of the account 
No. 16872 of Frank Casey in the National Metro- 
279 politan Bank the $7,509.25 is shown as a deposit on 
July 2, 1932, from December 19, 1928 to September 
7, 1932. At the date of death it was still in the savings 
account. Witness shows deposits of $5,416.33 from salary. 
Witness could not tell where the rest of the salary of de¬ 
ceased, which totalled $9,374.97 for 1929, 1930 and 1931, 
went to. It was not deposited in either account at any bank. 
Witness had each deposit of salary check $208.33 each 
month they were deposited. The first deposit was January 
2, 1929, in the National Metropolitan Bank in Mr. Casey’s 
checking account. First deposit $208.33 was on January 2, 
1929; the next is April 5, 1929. 

Mr. Downing: “Of course, those checks will show the 
ones that were deposited and those that were cashed and 
not deposited. 

Mr. Lesh: I think they will. I think we will be able 
to find out the missing ones by checking these checks 
against witness’s data. 

Mr. Downing: “I think the trouble is that there are a 
number of checks cashed, especially on that trip, so of 
course they would not appear * * * in that item of 

salary. 

Witness: “They would not.” 

The endorsement on the check for'the first deposit of 
January 2, 1929, is “for deposit to the credit of Frank 
Casey.” It does not appear who wrote that endorsement. 
This deposit does not show upon the ledger sheet of the 

bank. 

The Court: “Then it was not deposited; otherwise it 
would show; if it had been deposited it certainly would 
show.” 

Witness: “That was deposited to Mr. Casey’s account 
in the Park Savings Bank, but there was no analysis made 
of that account because it w^as closed out.” 
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Witness’s figures do not show anything in the Park Sav¬ 
ings Bank in the name of Frank Casey. This account was 
closed out in June, 1930. 

Mrs. Casey had no power of attorney upon Mif. Casey’s 
checking account in the Park Savings Accojunt. The 
2S0 check in June, 1930, is drawn by Mr. Casey. It had 
to be drawn by him and had to be signed by him. 
The theory upon which witness’s account wasj compiled 
was to show those monevs which came under her control, 
because of her power of attorney, and to exclude what did 
not so come under her control. Referring to d check of 
June 31 and one of February 28, when asked “What does 
the endorsement show about that!” witness sajid, “This 
check (indicating) appears to have been cashed by her on 
March 1, 1929; there was a deposit in the National Metro¬ 
politan Bank of $215.20, for which there was nothing to show 
what it was.” Therefore he put it down as interest on 
bonds, because it did not coincide with these salajry checks. 
This $215.20 might include the $208.33. It is endorsed 
Frank Casey by Nettie C. Casey and deposited In the Na¬ 
tional Metropolitan Bank. On April 5, $208.33 was de¬ 
posited in Mr. Casey’s checking account in the National 
Metropolitan Bank. All checks shown as deposited in Mr. 
Casey’s checking account in the National Metropolitan 
Bank, all checks in Mrs. Casey’s checking account in the 
Park Savings Bank, are shown in the report. There were 
no salary checks deposited in the savings accoimt. Wit¬ 
ness cannot say what became of all those; he c^n only ac¬ 
count for those deposited in the National Metropolitan 
Bank or the Park Savings Bank; others could jhave been 
cashed and used for any expenses, and if thatj happened 
witness would have no record. Witness has noj record of 
a check dated July 31 and cashed August 9th. 

The check referred to was handed to witness and he tes¬ 
tified: “This check was cashed at the Guaranty Trust Co., 
Atlantic City, N. J., by the Chalfonte Hotel,” endorsed by 
Frank Casey. Plaintiff’s counsel explained that when Mrs. 
Casey presented that check to the Chalfonte jlotel they 
would not take it, so Mr. Casey had to endorse it before 
they would cash it, because it was payable to Fr^nk Casey. 

Mr. Lesh: “ If that check was cashed at the hotel 
281 and the funds used for vacation expenses^ as it may 
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be argued is the fact, does that amount of vacation expenses 
appear in your account ?” 

Witness: ci It does not, * * * because I had no way 

of telling ho\v many times he received a salary check, only 
by hearsay. ’’ 

The salarv received bv Mr. Casev in excess of what was 

w v V 

shown on the witness’s record amounts to $3,958.67. 

In witness’s Schedule 2, Nettie C. Casey’s bank account, 
Park Savings Bank, the item of salary, Stone Straw Com¬ 
pany, $1,458.35, the breakdown is as follows: April 30, 
May 30, June 30, August 30, September 30, October 30, and 
November 30. That was about the time thev returned from 
one of those trips beginning in April, 1931. 

Mr. Lesh: “We have traced the dividends all into the 
National Metropolitan Bank checking account, except one 
dividend which went into the Metropolitan savings account. 
A. Yes. 

“Q. And that accounts for all those dividends? A. That 
is right. 

“Q. And these are the only salary checks that we find 
going into her account ? A. That is right. 

“Q. For $1,400.00. A. Yes.” 

Directing the attention of witness to the “consolidated ac¬ 
count”, Mr. Lesh said: “I want to distinguish between the 
expenditures that were consumed in the using and the ex¬ 
penditures that might have gone into something that was 
still in existence at the time of his death. The first item is 
doctors, nurses, hospitals and medicines. That is consumed 
in the using, is it not? A. Yes. 

“Q. Household expenses, repayment of loan to Carl 
Casey, donations to charity, art purchases, $2,259.75 con¬ 
sumed in using, including donations to charity, paintings, 
gifts to relatives, purchase of securities; loans to J. W. 
Simpson, to Clifton E. Young, and the final item is purchase 
of automobile, $3,723.00, $1,987 of which was paid to 
282 the Packard Washington Motor Company, which 
check for $200.00 being drawn on April 28, 1.931, and 
$1,787.00 on May 5,1931 on the National Metropolitan Bank 
by Nettie C. Casey as Attorney. ’ ’ The Packard was the last 
purchase. 

Downing (after conferring with associates): “I under¬ 
stand the Packard is still in existence. 
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Lesh: ‘ ‘ The Packard is still in existence. 

Downing: 44 In Mrs. Casey’s possession. 

Lesh: 4 ‘Are you claiming that car as a gift? 

Downing: “Yes. 

The Court: “And in whose name is the title? 

Downing: “Mrs. Casey. 

The Court: “At the time it was bought? 

Doiwning: “Yes, it was in her name at the time it was 
bought. I don’t remember distinctly about that. Bob testi¬ 
fied to that. * * * 

The Court: “This is the first mention of the Packard in 
court. 

Downing: “Well, we will put it back. This is the first 
time I ever heard of it. 

The Court: “You say you claim it as a gift? 

Lesh: “You just said now you would put it back. If 
you will, that is the end of it. 

The Court: “The only thing about the whole matter is 
this: I don’t want to burden the jury with too much of these 
things, only those things that are absolutely necessary. 
This is the first time I ever heard you claim the Packard as 
a gift. 

Downing: “I would like to think the matter over before 
I commit myself on it. 

Court: “We all agreed it is not inventoried. 

Lesh: “Will you be good enough to think oyer at the 
same time the problem whether there is any claim of gift 
about art purchases amounting to $2,259.75? 

Mr. Downing: “Yes.” 

Referring to the $10,000.00 Los Angeles note, counsel for 
the plaintiff agreed that it should be added to Schedule B, 
Revised. Plaintiff’s counsel agreed also that the $3,500.00, 
Exhibit No. —, should be added to Schedule B, Revised. 

Witness had no data on the $3,500.00 note, except 
283 that the check was drawn on the Park Savpgs Bank, 
Mrs. Casey’s checking account. The first check was 
for $500.00, dated November 4, 1931. The second check 
was March 2, 1931, for $1,000.00; third on May 18, 1931, 
$2,000.00; each payable to H. C. Bonebrake. The stipula¬ 
tion indicated that they were drawn for the purchase of a 
promissory note and the third check was marked “ Balance 
of mortgage.” 
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Mr. Lesh: “Do you claim a gift of those notes? 

Mr. Downing: “I don’t think it is necessary. The money 
was paid from her own individual money in the Park Sav¬ 
ings Bank, on her own individual checks. That is the rea¬ 
son it is not included in this schedule. 

Mr. Lesh: “Do you claim title to those notes by way of 
gifts, of either the notes or the moneys by which they were 
bought ? 

Mr. Downing: “The money by which they were bought.” 

The transaction was concluded on May 18, 1931. It was 
started on February 4, 1931. The $3,500.00 is not included 
in the figure of $197,000.00. All of Item 2 in Schedule B, 
Revised, was acquired subsequent to July 1, 1932. State of 
Illinois, 4%t bonds, $5,000; City of Portland bonds, $5,000; 
City of Erie, Pa., bonds, $5,000.00. (All in Item No. 2, 
Schedule B, Revised, were exchanged for Jersey City, City 
of Portland, State of California bonds.) It is a fact that on 
July 1, 1932, what was owned went into Item 2 was $5,000 
State of Illinois bonds; $5,000 City of Portland bonds; and 
$5,000 City of Erie bonds. State of New York bonds were 
transferred on July 20th for State of Illinois, and in turn 
on October 19,1932, State of New York was transferred and 
she acquired the City of- 

The Court: “What he wants to know is what she owned 
of that item on July 1, 1932. 

Witness: “She owned State of Illinois bonds. 

The Court: “Is that the only thing she owned? 

Witness: “City of Portland, and City of Erie. 

284 Mr. Lesh: “Of course where we both use the 
phrase ‘she owned’ I am not precluding the question 
of ownership. What Frank Casey or Nettie Casey owned 
on that date is what we both mean, is it not? 

Witness: “That is right.” 

As to Item 3, Schedule B, Revised, that was acquired 
after July 1, 1932, and there was owned on July 1, 1932, 
City of Minneapolis bonds, $5,000. Item 4 was acquired 
prior to December, 1928, Item 5 was acquired prior to July 
1, 1932, Items 6 and 7 were acquired prior to July 1, 1932, 
and Item 8 acquired subsequent to July 1, 1932. City of 
Baltimore, $10,000, was owned July 1, 1932. Item 9 was ac¬ 
quired subsequent to July 1, 1932, and the Texas Corpora¬ 
tion Convertible Bonds were owned on that date. Item 10 
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was acquired prior to July 1, 1932; Item 11 acquired after 
July 1, 1932. City of Norfolk bonds were acquired in place 
of Item 11, on July 1, 1932. Item 12 acquired on July 1, 
1932; State of Michigan Bonds acquired July 1, 1932, in 
place of it. Item 13 was acquired before July 1, 1932. 
Items 13, 14, 15, 16, 17, 18, 19 were all acquired before July 
1, 1932, and also Items 20 and 21. State of Oregon bonds, 
$5,000, was traded July 1, 1932, for Item 22. I^em 23 was 
acquired after July 1, 1932, and State of West Virginia, 
$5,000.00, was owned on July 1, 1932. Item 24 was acquired 
prior to July 1, 1932, and also Item 25, 26, 27 and 28, but 
Item 29 was acquired after July 1, 1932. On that date there 
was owned City of Baltimore 4% bonds, in place of Item 29. 
In addition to the items in Schedule B, Revised, the $3,500 
note was acquired before July 1, 1932, and also the $10,000 
Los Angeles note. At the close of business June 30, 1932, 
there was $1,1914.36 in the Frank Casey National Metro¬ 
politan Bank checking account. He had in the saving ac¬ 
count $1,487.56. On July 1, 1932, he had a balance of $8,- 
456.01 in the National Metropolitan Bank savings ac¬ 
count. 

285 Frank Casev’s account in the Park Savings Bank 
was closed out on June 9, 1930. The Nettie C. Casey 
and Robert Engle account of July 1, 1932, Park Savings 
Bank, balance $17.50. These were all the accounts upon 
which Frank Casev or Nettie C. Casev could have drawn, 
in their possession or under their control on July 1, 1932. 
There was a savings account in the National Metropolitan 
Bank in the name of Nettie C. Casey, which was hot opened 
until after July 8, 1932. Referring to the $7,069.50 on 
Schedule 2, Park Savings Bank, that is a gift to Robert 
O. Engle, and there are two $1,000 checks drawn to the 
order of Robert O. Engle that are marked gift. The bal¬ 
ance of approximately $5,015.00 was actually salary. The 
rest did not indicate that thev were for serviced, and thev 
total $5,015.00; the smaller checks were from November 
27, 1929, to April 12, 1930. They were $25.00 a week and 
from April 12 to September 7, 1932, they wei|e $35.00 a 
week. Thereupon certain checks signed by Mr. Casey him¬ 
self were admitted in evidence and delivered to the jury. 
Referring to the $7,069.00 to Robert Engle, witness said 
there are two $1,000.00 checks drawn to the order of Mr. 
Engle. They are marked gift on his birthday and it does 
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not include anything that went on his house. They came 
out of the savings account. Plaintiff’s Exhibit 60A, B, and 
61C were not included among the gifts to Mr. Engle. 

The dividends from the New Jersey Paper Tube Company 
all went into the National Metropolitan Bank account. The 
amount of $25,587.00 dividends from the New Jersey Paper 
Tube Company is the amount that went into the National 
Metropolitan Bank only from December 19, 1928, to Sep¬ 
tember 7, 1932. Any prior or subsequent to that was not 
included. 

286 .Thereupon Nettie C. Casey was recalled for fur¬ 
ther testimony. 

Her account in the Park Savings Bank was largely com¬ 
posed of coupons. Referring to a certain Packard car she 
was asked Where it is now, and she replied, “I am riding 
in it and using it.” 

Mr. Lesh: “With regard to that Packard car, independ¬ 
ently of your client’s testimony, it is your position that 
Mr. Casey gave his wife that car. 

Mr. Downing: “Yes. 

Mr. Lesh : “I will not pursue the the automobile. Keep it. 
She does not have to testify to it. 

Mr. Downing: “Then we will concede that the Packard 
car is out of it. 

Mr. Lesh : “In fact, I do not think it is within these issues, 
vour Honor. * * * 

Mr. Downing: “The money came out of the National 
Metropolitan Bank. So if it is conceded that the car is 
hers, we will take that much graciously from you. 

Mr. Lesh: “I will concede, at least, that it is not within 
the issues that we are trying before this jury, and that there 
is no claim on our part that it belongs to us. 

Mr. Downing: “So the Packard car can go out of it. I 
suppose the $3,500 note remains in ? 

Mr. Lesh: “Yes. That is money or security. That is 
different. That is something she has got which we think 
is a part of the estate. ’ ’ 

She further testified that she was 66 years old, born in 
September, 1868. Her husband’s birthday was August 5, 
1864. She was 17 when she was first married. Her son 
was born on October 12, 1886. Her first husband is dead; 
she was divorced from him. That was in 1895. She married 
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Mr. Casey November 1, 1908, and had no children by this 
marriage. 

i m! a . I 

Cross-examination: 

Her account in the Park Savings Bank was very low 
at the time she got the power of attorney because she got 
$500 as a loan from Mr. Carl Casey until sl^e had the 

287 power of attorney. This account was made up largely 
of coupons and it was in January after Mr. Casey’s 

illness that she first cut the coupons. Mr. Carl Casey went 
with her over to the bank and they did it together. He 
wanted to show her how to do it. Her answer to ]V|H. Down¬ 
ing that this account consisted largely of coupons was re¬ 
ferring to a series of deposits which began in January, 
1929. 

It was then stipulated that Frank Casey, Carl Casey 
and Mrs. Topliffe were brothers and sister, the children 
of Harriet Platt Casey, whose maiden name wfas Platt. 
James Platt’s father was their mother’s brother. Landra’s 
father was a brother of Harriet Platt Casey, and James’ 
father was the same. James Platt, Landra Platt, Frank 
Casey and Carl Casey were first cousins. Carl Casey and 
Mrs. Topliffe were brother and sister to Frapk Casey. 
There was another member of that family whpse name 
was Jennie Platt Stone. Her husband, Marvin Sfcone, was 
the founder of the Stone Straw Company. After her hus¬ 
band’s death Jennie Stone got Carl into the business first 
and then Frank and then these two cousins, the Platts. 
After her death the principal people in the business were 
Carl, Frank, Landra and James. The business was started 
by Jennie Platt Stone’s husband, Marvin Stone. Under 
the will of Jennie Platt Stone, Frank Casey h^d only a 
life interest in some shares, and some shares he 

288 owned outright. The will provides that at Mr. 
Casev’s death that stock in which he had a life 

interest passed to the survivors of the four nephews for 
their lives, and upon the death of the last survivor to Mrs. 
Stone’s heirs and distributees under the laws of Maryland. 
By consent of counsel and the court it was offerpd in evi¬ 
dence, page 738, Exhibit 62 is a report of the examination 
of the certified public accountant, which takes in tpe period 
from December 19,1928, to September 7,1932. Tfyese docu¬ 
ments were received in evidence and marked accordingly. 
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289 Thereupon plaintiff produced and read in evidence, 
without objection from counsel, the deposition of 

Juanita Vawter, a resident of Atlanta, Georgia, in sub¬ 
stance as follows: 

Her full name is Juanita Vawter, residing in Atlanta, 

Georgia, which is her permanent residence. At the time of 

her deposition she was visiting Miss Catherine Markie, 

and intended to return to Georgia the following day, where 

she will continue to reside indefinitely. She was one of 

* 

the nurses who had charge of Frank Casev. She has been 
a graduate nurse since 1922 and was employed upon the 
Casey case at Emergency Hospital in June, 1931. At the 
time he was admitted he was suffering from an acute 
bladder condition and was brought down there to be treated 
for that. 

She knows of her own knowledge that when he came to 
the hospital Dr. Fadeley gave him treatments for the blad¬ 
der condition; she was always told to leave the room when 
the treatment was given. She went on the case about June 
10 or 11, and was on until his death, September 7th, 1932. 
Her hours were from seven in the morning until seven in 
the night. She talked to him to keep him interested, and 
she gave him the morning paper each morning, and he 
would read the headlines to her, and she tried to keep him 
interested. He did not like to talk at all. He would answer 
questions very intelligently, but he would not carry on a 
very lengthy conversation. She remembers an occasion 
when he was asked the number of feet in a mile and he 
promptly answered 4 ‘5,280.” 

A man named Herbert was the night orderly; he did not 
see Mr. Casey very often; he always came to the door at 
night and spoke to Mr. Casey and he would say, “Good 
evening, Herbert.” One day he recognized Herbert from 
a window of the hospital, he said, “There goes Herbert.” 
It was Herbert. He knew another colored orderly named 
Joe. He always knew Joe and spoke to him as Joe. At 
times he walked around, but witness alwavs staved close 
to him. She never made him walk; she put him in the wheel¬ 
chair and wheeled him around the corridors in the 

290 afternoon. 

He always liked Bob (Robert Owen Engle, Mrs. 
Casey’s grandson) to wheel him in the afternoons. She 
wheeled him in the afternoon. When Bob would come 
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down Mr. Casey would say to Bob, 4 4 Come on, lef’s take 
a round.’’ He was very keen about distinguishing per¬ 
sons that he met; even in the dark he would tell by the 
voices the people he knew. His visitors usually w^re Mrs. 
Casey and Bob, and Bob’s wife Elizabeth. They came 
down most every dav. Always held his arms out for Mrs. 
Casey and pulled her head down and kissed hdr every 
time she came in. He always said, 44 Hello, Bob; how are 
you?” He would speak to Elizabeth in the same way, but 
he was very fond of Mrs. Casey. He always kissed her 
every time she came in. He never had any difficultv in 
recognizing her. Always knew her and would see l^er com¬ 
ing from a distance, getting off the elevator, and lje would 
wave his hand when he would see her coming, fob had 
a young baby at the time, which was born while Mt. Casey 
was in the hospital. She went to the room to fell him 
about the baby when she got the message, and he sug¬ 
gested naming the baby Peter, but the baby was not named 
that; still he always called it 44 Little Peter”; he was very 
fond of the baby. One time he asked her to put the baby 
in his arms so he could hold it, and she did. 

An old friend named Howard Gillman used to pljiy cards 
with him. He called on him one afternoon. He came to 
the door and knocked and she opened the door and he 
asked to see Mr. Casey, and Mr. Casey was sitting up in 
bed and he said, 44 Hello, Howard; come in.” Mr. Gillman 
sat down and they talked just a short time about cards. 
They used to play cards. He told Mr. Casey about the trip 
he had had out of town for about six months. He seemed 
very interested in the conversation, but he never talked 
very much about it. He was a man of very few words. 
This not only applied to strangers, but to everyone. He 
did not talk very much more to his family—he just did not 
talk. His sister, Mrs. Topliffe, was down to see him twice. 

The last time she was down witness said: 44 Mr. 
291 Casey, your sister is here. Do you want to see her,” 

Mrs. Topliffe was following along in back and by that 
time she stopped at the door, and he said, 44 No, no; get 
out”, and she did not come down any more. He recognized 
her. She told him it was his sister. He said, 4 No, no, 
get out.” He saw her and told her to get out. She came 
once before with Mrs. Casey and they just sat down for 
a few minutes. He did not have anything to say to her. 
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He spoke to her, and said, 4 ‘Hello, Theo,” but he did not 
have any conversation with her. She made a very short 
visit, five or ten minutes. During the entire period of her 
employment there as nurse his cousin, Landra Platt, called 
once. He came to the door and Mr. Casey looked out and 
said, “Hello, Landra.” He did not stay but just a minute 
or two and went off. Did not come into the room, just 
to the door, and he spoke to him, and Mr. Casey said, 
“Hello, Landra.” Mr. Platt or Mrs. Topliffie never called 
to see Mr. Casey at any other times. Does not believe that 
any of the other members of his family, own blood family, 
called to see him during the time she was on duty. A 
colored man named Percy came up to give him a shave. 
Mr. Casey always had the money. Mrs. Casey would 
usually give him a dollar when she got ready to leave in 
the afternoon, with which to pay for two days’ shaves. 
Mrs. Casey w r ould say, “Frank, dear, here is some money; 
w r hat is this for?” and he would say, “That is for Percy,” 
and he would put it in his bathrobe pocket, but witness 
would usually take it out before Mrs. Casey would leave, 
because Mr. Casev would take his handkerchief out of his 
pocket and witness would be afraid he would lose the 
dollar. One afternoon she had forgotten to take the dol¬ 
lar out of his pocket, and after she put him to bed she 
said to him, “Mr. Casey, where is that dollar for Percy,” 
and he said “I put it in the bathrobe pocket,” and she 
looked in his pocket and it was there. She tried to keep 
him interested in everything; she talked to him about poli¬ 
tics and his responses were very rational. He was very 
intelligent about his answers. The nurses called 
292 him Frankie. He just loved to be petted, and they 
petted him all the time and called him Frankie, and 
he called them by their first names. He w T as very thin 
when he came to the hospital, and she started him on 
chocolate milk to make him gain faster. He loved it, but 
she would not let him have it until after a certain time 
when Mrs. Casey would come down and give him his choco¬ 
late milk and say to him, “What is it?” and he would say, 
“That is my chocolate milk,” and he would ask for it 
even before Mrs. Casey would come. Witness would say, 
“Let’s wait until Mrs. Casey comes for your chocolate 
milk,” and maybe she would forget it and when Mrs. 
Casey got there he would ask for it. If Mrs. Casey did 


N. C. CASEY VS. T. C. TOPLIFFE. 


223 


not call during the day he seemed very disappointed, and 
would sit up and wait for her until it would be time for 
him to go to bed and lie would not want to go. She would 
explain to him that Mrs. Casey had phoned and said that 
she would not be down, and he would be perfectly willing 
to go to bed then. He was perfectly willing to takq medi¬ 
cine at all times. She would tell him the medicine was 
good for him, and what it was, and he would take it very 
readily. Had no difficulty about bathing. She usually 
handed him the towel and would say, “You dry yqur face 
and hands,” and he would and then hand the towel back to 
her. He was very responsive to all her directions. He 
understood the things she talked to him about. Se used 
to laugh about his salary checks. Mrs. Casey would come 
down and have it in her pocketbook—she did n<j>t do it 
every time—she would take the letter out and hajid it to 
him and he would take the check out and read it ahd Mrs. 
Casev said, “What is that?” and he said, “It is mV salarv 
check,” and she said, “I am going to take it to the bank,” 
and he said, “That is good.” All she knows abdut what 
the check was for is that he called it his salary check. 
This was a frequent occurrence. She had occasion to ob¬ 
serve Mrs. Casey showing him some deposit slipb. Mrs. 

Casey usually went to the bank before sue came 
293 down, and she would be a little late and sometimes 
he would say, “Nettie, you were late,” ^nd she 
would say, “Yes, I have been down to the Park,Savings 
Bank to clip the coupons, ’ ’ and she would take ! the slip 
out of her pocketbook and hand it to him and lie would 
look at it. This was a frequent incident. They jail tried 
to keep him interested in things and tried to k}eep him 
up. Of course they did not talk very much with piim, but 
Mrs. Casey would frequently take the deposit slip 
say, “Honey, isn’t that good?” She always ca 


out and 
jlled him 

some name like that, and he would say, “That i^ good.” 
She knows that it was the Park Savings Bank because he 
would read it out. They made him read thingb out all 
the time to make sure he understood. They wohld make 
him repeat that, or read whatever was given to him 
to read and he would read it out aloud. She heard him 
say “Park Savings.” Speaking about coupons Mbs. Casey 
would say, “I was down to the Park Savings clipping 

15—6399a 
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coupons today,” and then, “Here is the slip,” and he 
would take it and read “Park Savings Bank.” He was 
very particular in that way. He would not read the 
amount. Remembers the occasion when Mr. Casey was 
shown a letter from the Stone Straw Company about a 
proxy. “Mrs. Casey brought it down and gave it to him. 
He read it out loud at the time, but I do not remember— 
I do remember the meeting was to be held at Atlantic 
City, and Mrs. Casey said, ‘I am going to appoint Landra.’ 
He said, ‘All right.’ ” This was for a meeting of the stock¬ 
holders. 

Mr. Tom Hume came in one afternoon and knocked at 
the door. It was a little early for Mrs. Casey. Mr. Casey 
was sitting up on the side of the bed and witness said, 
“Come in.” She was busy. She had never seen him be¬ 
fore. Mr. 1 Casey looked around and said, “Why, hello, 
Tom.” Then Mr. Hume said, “I am Mr. Hume. I won¬ 
dered if Mrs. Casey was here. I want to see her.” She 
told him that Mrs. Casey had not got down, so he did 
not come in. Mrs. Casey was talking to Mr. Casey one 
afternoon about some bonds and she said that Tom Hume 
had never been over at the bank looking over the bonds 
and he said, “You need not worry about Tom. He 
294 will take care of the bonds for vou. You need not 
worry. ’ ’ 

At Christmas she put a tree right near the bed and put 
the trimmings on the bed. He handed them to her one 
at a time. They were just about finished and he said, 
“Well, let’s stop. I think it has enough junk on it now.” 
That was the only Christmas he was under her care. 

Dr. Haynes was a doctor who called to see him. Mr. 
Casey had a toothache one night and Mrs. Casey sent Dr. 
Haynes down. Dr. Haynes walked in the door and Mr. 
Casey spoke to him right away. He had not seen him for 
a good while, many months. Dr. Haynes pulled the tooth 
without gas or anything. Mr. Casey was very good about 
it. Dr. Haynes told Mr. Casey that this tooth had to come 
out. He did not think he could treat it. Mr. Casey told him 
to go ahead and pull it. He asked him afterwards if it hurt 
him, and he said, “No, it did not hurt.” 

“Q. Did he know exactly what it was the doctor was do¬ 
ing? A. Yes, he knew it was his tooth.” 
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Late in the afternoon one day a Mr. Chase came in.' She 
never heard of him, and it was right near dinner lime and 
she had Mr. Casev’s dinner in front of him and he was 
getting ready to eat dinner when this man came to the door 
and Mr. Casey said, “Why, hello, Si.” She hpd never 
heard of anyone by the name of Si in his family. After 
he left she asked if it was a relative and he said, 1 No, that 
man worked for me many years ago in the electrical busi- 
ness.” He just stayed a few minutes. Was driving through 
town and just came in. He often spoke of his boyhood days 
and his father; he was very proud of his father. He told 
her about his being first Senator, or Member of Congress, 
or something from North Dakota. 

Cross-examination. 

By Mr. Lesh: 

Had known of Mr. Casey before he came to the hospital. 
She relieved several days during his first illness; in 1929. 
It was not an acute bladder condition at that time. He 
had had convulsions from a slight stroke. Hej suffered 
convulsions at times. She was called in by a nurse just 
to relieve her. “One day I was on, I was on more 
295 than one day, but it was just one day at a time.” 

He was brought in for bladder condition. After he 
was there that length of time and his bladder! condition 
commenced to clear up they tried to increase his weight 
and tried to build him up and she built him up from 118 to 
160 pounds with proper food and milk and eggs apd things. 
He was kept there at that time mostly to build up. Mr. 
Casey was an ill man. He had gotten over his first illness, 
but it was the after effects of stroke that he wks in that 

i 

condition. He had a stroke of apoplexy in Decenjiber, 1928. 
The effects of that stroke were still apparent in June, 
1931. He did not walk very well at that time. lie was not 
steady on his feet. She does not know that he jiad a sec¬ 
ond stroke, but he had, as Dr. Campbell said, slight blood 
vessels in his head, which would break and he tvould just 
have a slight hemorrhage. Cannot tell how many times 
he had had that. 

“Q. Do you mean an internal hemorrhaged A. Yes. 
Just a very slight one that he would have.” You could 
always tell when he was going to have one of these hem- 
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orrhages; he would be very cross and irritable and nervous, 
and at one or two times that he would have these slight 
hemorrhages he would become unconscious just for maybe 
five minutes or something like that, and one time he had a 
convulsion, about September or October of 1931. He would 
have his bad days and good days. Under his eyes would 
be very black when he was going to have one of these hemor¬ 
rhages. Does not know just how many he had. Mrs. Casey 
would go in and she would say to Dr. Campbell, “I don’t 
believe Mr. Casey is feeling very well today, he does not 
seem to want to get up”, and Dr. Campbell would say, 
“I guess he has had another little hemorrhage.” You 
could tell; his pulse would get weaker. He died of em¬ 
bolism. It was pulmonary because it went from his brain to 
his heart and that is what caused his death. Embolism is 
a small clot that gets into the brain and is carried through 
the circulation, the blood carries it around, and if it gets 
into a vital spot such as the heart it causes death. 
296 This at the time settled in his foot and they were 
in hopes it would absorb. Instead of that it scattered 
and went t6 his heart. When he was admitted in 1931 Dr. 
Campbell was his doctor. Dr. Fadeley was called in as a 
specialist for the bladder. Dr. Campbell was treating him 
for blood pressure mostly. He gave him medicine all the 
time to keep the blood pressure down. Dr. Campbell would 
come in and take his blood pressure ever so often to pre¬ 
vent another stroke. 

“Q. That was the ailment or danger, further strokes 
was it? A. Yes, that is what they were treating him for 
to prevent further strokes. ’ ’ 

The bedside nurse was taking care of the patient, keeping 
him as comfortable as possible; they never wanted him to 
get excited over anything, tried to keep him quiet and give 
him the proper diet; that was about all that could be done 
in the case. Their instructions were to keep him quiet and 
comfortable and the medicines were always ordered by 
the doctor and they carried out his orders. Knows that 
they were sedatives, but most of his medicine consisted of 
a tonic and some prescription to keep his blood pressure 
down. It was throughout the period of time that she was 
there, at different intervals, that these salary checks came 
in. During that period he was not out of the hospital at 
all. She only knows from what company they came from 
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by Ills reading them off “The Stone Straw Company/’ 
None of his associates of the Stone Straw Company dis¬ 
cussed the affairs of that company with him. Tjhey never 
were there except Landra Platt. He was there| a minute 
and spoke to him. He did not discuss the business with 
him. “He told me he was secretary of the Stbne Straw 
Company.’’ She never liked to talk about hi^ business, 
she was afraid it would be depressive. Had no mstructions 
about visitors and if the officers of the Stone Straw Com¬ 
pany had called to see him she would have interposed no 
objection. She thought that Si was from North Dakota 
and she asked Mr. Casey and he said, “No, tnat fellow 
worked for me years ago in the electrical business.” Kept 
a record of the temperature, blood pressure and his weight. 
Kept very little bedside notes, because it was juist a build¬ 


ing-up diet. 

297 He was brought down to the hospital in June, 
1931, because Mrs. Casey could not be up with him 
so much at home, and she could not have this treatment; 
they needed things from the hospital to give [this treat¬ 


ment. She knows by the treatment that she [would not 
have had the instruments to work with that the hospital 
had, and he was brought down after that treatment, and 
she knows that Mrs. Casey could not be up and down with 
him as much at home, and that is why she brought him 
down. Dr. Campbell called Fadeley, and told him he was 
bringing him down and wanted him to come and give him 
this treatment. 

Mr. Casey never cared about reading magazines but 
he did look at the morning paper. He would read the head¬ 
lines to her because she wanted to make sure he (was taking 
in what he was reading. Did not have any doubt that he 
knew what he was doing, wanted to keep him interested; 
that is the way they watched the patients to se<k that they 
were taking the things in. Always tried to get the patients 
to read the paper and keep them interested in something. 
Does not do this with each patient, but she did with Mr. 
Casey, because he had been ill with this stroke, and they 
know there is always an after effect from the stroke—some 
mental condition. Always had him up in the afternoon, out 
in the corridor, and it was not from the rootns that he 


could see the elevator. In regard to his recognizing some- 
one as they got off the elevator, he would be i out in the 
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hall; always kept him up and put him into a wheel-chair 
in the afternoon. 

Witness: ‘‘He was up every day until I believe I think 
it was Monday morning he had this stroke, and I do not 
believe that I got him up on Sunday—not this stroke, I 
mean he had an embolism; I discovered him about eight 
o’clock this morning, and I believe it was on Mondav morn- 
ing, and I did not get him up on Sunday. It was a very 
hot day, and he just seemed to be suffering so with the 
heat and I had him in bed with as few clothes as possible. 

He walked in the morning and in the wheel-chair 
in the afternoon. * * * Up until just a few days 

298 of hi£ death. To the best of my knowledge he recog¬ 
nized everyone that came in to see him, as well as 
his orderlies on the floor, the maid in the kitchen—he knew 
them all bv name; he could tell you who thev were. In 
fact, when they spoke, or when he spoke to them, he always 
mentioned the name. * * * Except when he was un¬ 

conscious, but when he was sick like that he is never sick 
more than a day. He had a very quick comeback; he came 
back in a hurry. * * * When he regained conscious- 
ness and they came in he would know who they were. 

* He was verv keen, more so after one of these 
attacks. He was keener at that time. It seemed to kind 
of clear him up.” He gave very intelligent answers but 
he never cared for much conversation. 

In regard to his sister, Mrs. Topliffe, on one or two 
occasions she would phone and witness would come in and 
tell him his sister had phoned and it seemed to irritate 
him; he did not indicate why he did not wish to see her; 
he never talked over personal affairs at all. It was just this 
last time he was down. “As I told you, she followed me 
on in the door and I told him: ‘Mr. Casev, vour sister is 
here. Do you want to see her?’ And, at about that time, 
she was in the door too, and had spoken to him and he 
said, ‘No, no, get out’. And, after that he did not mention 
it to me at all.” 

When he had these strokes there was a period thereafter 
when she did not take him up. Never got him up for a day 
or two afterwards. If she got him up it was just in a chair; 
never let him walk afterwards. Noticed that after he had 
these strokes he could not walk as well. When Mr. Landra 
Platt called he just came to the door and Mr. Casey was 
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sitting up in bed and he said, 44 Hello, Landra” r * * 

44 and he just said—I don’t remember what he called him, 
‘Frankie,’ I believe; he said: 4 How are you?’ jAnd he 
said, 4 1 am all right,’ and that is about all that was said.” 

After Mr. Casev’s death, witness does not remember 
date, she went on with Mrs. Casey. It wjas three 
299 or four weeks after his death. She was j on with 
her until December 22, from September. | It was 
several weeks after his death before she went \Vith her. 
She had another case on between that. 

Referring to Mrs. Casey’s grandson, Robert Epgle, she 
testified as to his wheeling Mr. Casey: 44 He did hot do it 
every afternoon. Mr. Casey would often say, 4 Come on, 
Bob; come on, let’s ride,’ and he would roll him around 
and I would roll him around and he would alwgvs want 
Mrs. Casey to walk beside the chair with him an<jl he was 
very fond of holding her hands; he always held on to 
her hands—or to her hands rather.” When Mijs. Casey 
would hand him the money for his shave and jask him 
4 4 What is this for?” it was done just for conversation. 
When the chocolate milk was given to him, or his salary 
check was given him and the question was asked 4 4 What is 
this?” it was just to get him to talk. 

“Q. * * * Do you know hearing read to you or other¬ 

wise of any deposit slips on any other bank thanjthe Park 
Savings Bank. A. I do not. 

Q. 4 4 Am I to understand that when Mr. Casey fc-ead that 
deposit slip he would read the words ‘Park Savings Bank’? 
A. Yes. He was very peculiar that way. He wohld never 
read the amount, nothing personal; he would nbver talk 
about anything personal. He would just say ‘Bark Sav¬ 
ings’ and read it on down to himself and say ‘Yes,’ or 
‘That is good,’ and hand it back to Mrs. Casev. I 

Q. “Then, the reading of the deposit slip insofar as read¬ 
ing aloud was concerned consisted merelv of the naming 
of the bank? A. Yes. He would say ‘Park Savings’ and 
read it on down, as most of us would do, but yrould not 
read it out again. I know it did not concern me. 

Q. 44 You misunderstood me a little, or else do nbt answer 
the question directly. I am referring to when he would 
read aloud, not when he would read to himself. Did he 
read aloud anvthing other than ‘Park Savings Bank’? A. 

• v_' 

No, he did not. I do not think he did. 
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Q. “And how often did that occur? A. Well, frequently; 
just how many times I don’t know, but frequently.” 

Mrs. Cas^y paid her by check made out, * 4 Frank Casey, 
Nettie C. Casey,” on National Metropolitan Bank. 

There were times when the ordinary operations of nature 
would get away from him in bed before he could get up. 
He did not seem to have much control about that, but he 
would usually tell them, but it would be too late, but he 
knew to tell them about it. 

300 Before the reading of the depositions of Juanita 
Yawter and Elliott Muse Campbell, the following 
colloquy occurred: 

Mr. Downing: “Now, if your Honor please, we have a 
deposition. 

Mr. Lesh: “Mr. Downing, I have been thinking about 
that deposition. Mr. Downing has two depositions, if your 
Honor please, one from a nurse, one from the doctor, and 
it is my thought that if we do read them out of order, that 
is if you put one in out of order I would prefer that you 
put in both of them, if you don’t mind. 

Mr. Downing: “Well, I would rather not do that. The 
only thing I want, the only reason I want to put this one 
in is because it contains some matter relevant to the issue 
we are trying at present, and I would not want to be 
bothered with having to select portions of it now, then put 
portions of it in later. 

Mr. Lesh: “I have just the same feeling about the other 
deposition; that in some respects it corroborates what I 
have been contending for, and if you put one in irregularly, 
I thought you might put both of them in irregularly. 

The Court: “What difference does it make if you do put 
them both in at the same time. You are going to put them 
in sometime. 

Mr. Downing: “I don’t suppose it makes much difference. 

The Court: “No. 

Mr. Downing: “I will take this deposition of Miss Vawter. 
It is with the same understanding about those admissions, 
as far as it tends to prove the gift itself. It will go in with 
the same agreement we have had with respect to the other 
testimonv. 

Mr. Lesh: “You are not surrendering your contention 
about the burden of proof, I understand that.” 
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Thereupon the deposition of Juanita Vawter was read 
as indicated as was the deposition of Elliott Muse Campbell. 

The following digest of the evidence of Dr. EIJiott Muse 
Campbell has been inserted over the objection bf counsel 
for the plaintiff on the ground that it is irrelevant, but 
has been ordered inserted by the trial justice on hearing. 

301 His full name is Elliott Muse Campbell. He is about 
to leave the District of Columbia on a trip around the 
world from which he does not intend to return until about the 
middle of June, 1934. He is a physician in general practice 
and had known and attended Frank Casey during his life for 
a considerable length of time. Recalls that Frank Casey was 
taken to Emergency Hospital in December, 192$, was dis¬ 
charged July 8,1929, was readmitted May 25,19$1, was dis¬ 
charged June 8,1931, and readmitted June 10,1931, and re¬ 
mained there until his death September 7, 1932. j He had a 
cerebral hemorrhage, what we usually call apoplexy, a 
stroke. Witness saw him every day except that when he was 
away, middle of May to end of August, another doctor saw 
him. Patient got very much better until he had another 
stroke. 

4 ‘You see, he had this stroke and was quite ill fpr a while; 
then he got pretty good and up and around and was good 
enough to leave the hospital and then he took a trip out to the 
West Coast and came back here and had another stroke and 
went back to the hospital again. 

‘ ‘ Q. What is your opinion as to his mental condition, Doc¬ 
tor? Was he capable of executing a valid deed or contract? 
A. I would say part of the time he was and part of the time 
he was not. 

“Q. How much of the time was he? A. Well, as an ap¬ 
proximation, he was good some place betweeh fifty and 
seventy-five per cent of the time, and some place between 
twenty-five and fifty per cent he was not good. I dare say 
sixty per cent he was good; forty per cent he w^s not. But 
that is an approximation.” 

Cross-examination: 

Mr. Casey had been a patient of witness prior to illness of 
1928. Witness had operated on him for carcinoma, cancer of 
the floor of the mouth three years prior thereto and again a 
year prior. Patient suffered from high blood pressure. 
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usually over 200, preceding December 19, 1928, and bad a 
rather severe amount of arteriosclerosis. 

“Q. Do you have any opinion as to what induced it? A. 
Well, in this case, he was a heavy drinker and a heavy smoker. 
Did not do much about his drinking. I mean we saw that he 
did not get tight too often; we did the best we could; advised 
against it; considered it injured his health and probably con¬ 
tributed to his high blood pressure. He did not quit drinking 
prior to his stroke in 1928. His drinking probably con- 
302 tributed to his high blood pressure. It probably did. 

We think it did, although we see plenty of men that do 
not drink get high blood pressure. Any toxemia will give 
it to you.” 

At time of stroke in December, 1928, found him unconsci¬ 
ous, on the floor, having a convulsion, blood pressure way up, 
bled him about a pint. Thinks he probably came around that 
evening. 44 He was a little goofy too, and then he was in right 
bad shape, as I remember it, for the first couple or three 
weeks.” His convulsion was a little unusual. 44 We looked 
him over pretty carefully. We did spinal punctures and 
ruled out syphilis; we did X-rays, X-rayed his skull to rule 
out brain tumor and had John Shugrue to see him—he is a 
brain specialist—and we could not find anything outside of 
the high blood pressure. * * * p or a period of time he 
gradually cleared up; I forget how long, probably a couple of 
months it was before he was up and around, and he walked 
with a limp and could not use his arm and was somewhat un- 
steadv on his feet. 

m/ 

4 4 Q. Paralysis is the natural effect of a ruptured blood ves¬ 
sel and faulty nerve center, is it not? A. That is what you 
expect with a brain injury. 

Mr. Lesh: 44 Q. For the sake of the record I want it clear 
that a cerebral hemorrhage is the breaking of a blood ves¬ 
sel in the cerebellum, isn’t it. A. Yes, it can be the cere¬ 
bellum or cerebrum, either one. 

Mr. Downing: 44 WJiich was it in this case? A. Cerebral. 

44 Q. What is the difference ? A. The higher center. * * * 
The cerebrum is the big brain that has to do with the speech 
and locomotion and that sort of thing. The cerebellum has 
to do with the eyesight, co-ordination and those sort of 
things. The centers are located there. You very seldom get 
a hemorrhage of your cerebellum; it is the top brain you get 
the hemorrhage of as a rule, the big brain. 
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Mr. Lesh: “How could you tell in his case whicli it was? 
A. Well, because his was the garden variety of paralysis. 
He had a hemiplegia, as we call it on one side. * * * 

“Q. How many additional hemorrhages, major c|r minor, 
had he ? A. He had two that we are certain of. Hd had two 
good ones after that, two major ones,” and witness imagines 
there were some that a nurse might refer to as little hem¬ 
orrhages. Those things can be missed very easily. “I 
mean that the man was very ill; it would have been a good 
size hemorrhage before the nurse would pick it up any¬ 
way and the probabilities are that he did have snjiall hem¬ 
orrhages off and on; that would be expected.” 

303 Asked to compare the condition after the first ma¬ 
jor stroke with the condition after the second major 
stroke, the witness answered; “Well, any man that has a 
stroke he is not as good as he was before that stroke. There 
is not two ways about that, and there is a certain amount of 
mental deterioration after any stroke. You throw |a certain 
portion of the brain out of condition and naturall^ you ex¬ 
pect him not to be so sharp after two strokes as pfter one, 
and he probably was not. ’ ’ 

Mr. Lesh: “Were his good days or good periods! in lesser 
proportion after the second stroke than after the first? A. 
No, I don ’t believe they were. You could check all tpat up by 
looking at the chart, but my general impression i^ not that 
there was enough to make any difference as far as foil could 
see. I have to guess at some of these things. I cdnnot re¬ 
member dav bv dav to save mv soul. 

•/%/%/ v 

“Q. After a major stroke, what was his physical condi¬ 
tion? As to being in bed or up and around? A. Well, he 
was up and around in a wheel-chair. He would walk up and 
down the hall with a nurse after he got up. 

“Q. How long was it before he got up after a major 
stroke ? A. I guess it must have been six or eight weeks as 
well as I can remember. I say approximately that.” 

Witness did not direct the making of entries oh the hos¬ 
pital records, but checked up the entries currently so as to 
see that they corresponded with the patient’s condition. 

I 

Redirect examination: j 

Mr. Downing: “I have one question, and possible two to 
ask you. You said there were ‘two good ones after that.’ 
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What did you mean by that ? A. I meant he had two major 
strokes after that. 

“Q. Altogether? A. What? 

“Q. Did he have more than two strokes? A. Yes, I think 
he did. 

“Q. I mean two major strokes. A. He ha—now, there 
is another thing. A stroke can mean two things, a stroke is 
generally looked on as a cerebral hemorrhage, but you can 
have a stroke from a thrombosis, that is a blocking of a ves¬ 
sel. It is the same thing. It cuts off circulation. The throm¬ 
bosis is what killed him. 

“Q. And what may that be? A. A blocking of the blood 
vessel. He got it in his leg and if he had lived it would have 
meant the amputation of his leg. 

“Q. Anyone can have a thrombosis and it will kill them? 
A. Yes, and if you have a thrombosis in the brain it consti¬ 
tutes a stroke. I mean you have paralysis. 

“Q. In this particular case, the thrombosis that killed him, 
or that Mr. Casey had, was in what part of his body? A. In 
his leg. He was gangrenous up to here (indicating). 

Mr. Lesh: “Mav the record show that the doctor is in- 
dicating a place a little above his knee? 

304 4 4 Q. Can you fix the time of those two strokes, 4 good 
strokes’ as you call them? A. Yes; the time was just 

preceding his entry to the hospital. 

44 Q. That is the first one? A. Yes. 

44 Q. And "when was the second? A. The same thing. 

44 Q. Just before he entered the second time? A. Yes. 
That is the reason he went in again. 

44 Q. Now you said ‘within six or eight weeks after his 
major stroke’ he got up. A. Yes. 

44 Q. Was that a good or bad indication? A. It was a good 
indication, as soon as he could get up. We try to get them 
up now as rapidly as we can because we find that if they 
stay in bed from disuse they get atro-h-ed from disuse. The 
idea is to get them up as soon as they can walk around and 
make use of the limbs.” 

305 Whereupon counsel for plaintiff, Nettie C. Casey, 
announced her case in chief closed and defendants’ 

counsel stated that defendants desired to make a motion 
and to argue the same before the Court, and the jury was 
excused. Defendants’ counsel stated that their motion was 
that with regard to the first two issues the Court direct a 
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verdict in which event the other issues need not be dealt 
with. (Tr. 740-741.) Presentation of the said mcjtion was 
postponed until the following day, whereupon the Court 
requested defendants’ counsel to state formally their motion 
and defendants’ counsel did so, stating that their motion 
was that the Court direct the jury to answer the first inter¬ 
rogatory “No”; and that as to the second interrogatory 
an answer be directed by the Court, the precisei form of 
which might be the subject matter of discussion aijd a form 
different from that suggested by defendant might be bet¬ 
ter, defendant, however, suggesting that the answer be that 
Frank Casey gave Nettie C. Casey of his monies a^id securi¬ 
ties whatever was used bv her for their maintenance and 
whatever, in addition, was used otherwise than to deposit 
or redeposit the same in bank subject to his or her control, 
or to acquire stocks, bonds, mortgages, or other notes, secu¬ 
rities or investments, and included in this property at the 
time of his death, not given to her, were the securities enum¬ 
erated in Schedule B, Revised, and the deposits ahd securi¬ 
ties mentioned in the form which was thereafter u^ed by the 
Court in directing a verdict on said second interrogatory. 

Whereupon, the jury remaining excused, said njotion was 
argued by counsel for defendants and counsel for the plain¬ 
tiff, respectively, and taken under consideration, hnd there¬ 
after, upon the day following, that is to say the, 18th day 
of April, 1934, the jury being again in attendance, the 
Court delivered the following opinion: 

■ I 

306 “Gentlemen, I am ready to pass upon tl(ie motion, 
and I have prepared a little memoranduir} which, if 
you do not mind, I will read. 

“In passing upon the motion for a directed Verdict the 
Court must consider the testimony offered by the plaintiff 
in its most favorable light and must draw inferences most 
favorable to the plaintiff when that can be done reasonably. 

“The facts in a chronological order are that 6n the 9th 
day of September, 1927, Frank Casey execute^ 1 a will in 
which he disposed of his entire estate to the National Met¬ 
ropolitan Bank of Washington as trustee to pay jhe income 
to his wife, Nettie Casey, for life, and at her dqath to his 
sister, Mrs. Topliffe, for her life, and upon the d^ath of the 
last survivor as between the wife and sister, the trustee was 
directed to pay over and to distribute the remainder of the 
trust estate to the children of Landra B. Platt and James 
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B. Platt. With respect to the stock of the Slone Straw 
Company and Stonehart Company, the will authorized the 
trustee to vote the same but prohibited the sale, pledge or 
conversion of the stock except upon the unanimous consent 
and approval of his wife, Nettie Casey, Karl Casey, James 
B. Platt and Landra B. Platt, or of so many of them as may 
be then living*, but provided that the proceeds of any such 
sale, pledge or conversion were to become part of the 

307 corpus of the trust estate so created. Mr. Casey 
suffered a stroke of apoplexy in his home at the 

Kenesaw Apartments on the 16th day of December, 1928, 
and was taken to the Emergency Hospital on the 19th day 
of December, 1928. He remained in the hospital until the 
8th day of July, 1929, when he was discharged and returned 
to his home. During his stay at the hospital and on the 
31st day of December, 1928, he executed a power of attor¬ 
ney whereby he nominated and appointed Mrs. Casey as 
his attorney to make deposits and draw checks in connec¬ 
tion with his account with the National Metropolitan Bank 
of Washington. At this time, and for some time prior 
thereto, Mr. and Mrs. Casey jointly maintained safety de¬ 
posit box No. 607 in the Park Savings Bank wherein Mr. 
Casey kept bonds or securities. At the time of the execu¬ 
tion of this power of attorney there were in this safety 
deposit box securities owned by Frank Casey of the par 
value of $71,000. 

“Mr. Casey again became ill on the 25th day of May, 
1931, and again entered the Emergency Hospital where he 
remained until the 8th day of June, 1931. He was dis¬ 
charged on that day and went to his home and again became 
ill and re-entered the Emergency Hospital on the 10th day 
of June, 1931, where he remained until his death on the 
7th day of September, 1932. On the 8th day of June, 1931, 
when Mr. Casey was discharged from the hospital there 
were securities in the safety deposit box of the par value 
of $197,000. 

“There is testimony in detail concerning the activities 
of Mrs. Casey after her appointment under the power of 
attorney of December 31st, 1928, until the death of Mr. 
Casey in September, 1932. 

308 “Before that time she had not concerned herself 
with her husband’s business affairs and investments. 

She did not enter the safety box at the Park Savings Bank, 
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although she had a key. She did not buy or sell securities. 
Mr. Casev was the active head of the family. After the 
31st day of December, 1928, Mrs. Casey became active and 
continued to be the directing head of the family until Mr. 
Casey’s death. She bought, sold and exchanged bonds 
through Mr. Hume, who was representing the guaranty 
Company of New York. The transactions would be con¬ 
ducted in her name and on occasions the Guaranty Com¬ 
pany would return corrected confirmations reciting that 
the transaction was with Frank Casey, by Nettie p. Casey. 
In handling these transactions, Mrs. Casey, acting under 
the power of attorney, freely drew checks on Frank Casey’s 
account in the National Metropolitan Bank, sighing such 
checks, Frank Casey, by Nettie Casey, attorney. | She fre¬ 
quently made deposits in that account. She entered the 

safety box whenever necessary to remove securities for 
* •/ 

sale and exchange, and as frequently entered the box when 
ncessary to deposit therein the newly acquired Securities. 
When the safety box No. 607 became too small foif the pur¬ 
pose, a large box, No. 375, was rented and held in the joint 
names of Mr. and Mrs. Casey. Later, and on the 27th day 
of October, 1930, an additional box, No. 1216, was acquired 
and held by them jointly. Subsequently, and in 1931, the 
box No. 1216 was changed to a larger box, No. JL526, and 
box No. 375 was likewise changed to a larger box, No. 1516, 
both of which were held in the joint name of Mr. and Mrs. 

Casey, and to which each had a key. 

309 4 4 Mr. Casey did not enter either of the safety boxes 

from the time of the signing of the povfer of at¬ 
torney until his death. On one occasion during that period 
Mr. Casey accompanied Mrs. Casey to the bank *pd sat at 
a table while she went into the vault, obtained th^ box and 
brought it to the table where he was seated. Th^ box was 
then opened in his presence. 

“Mrs. Casey frequently entered the box to elijD the ma¬ 
turing coupons. She deposited them to her account in the 
Park Savings Bank. Mr. Casey would endorse hils monthly 
salary checks and she would deposit them to her credit or 
use them for expenses. All this was done with fjhe knowl¬ 
edge of Mr. Casey. She paid the household and living ex¬ 
penses. 

“During this period, and when Mr. Casey w£s able to 
travel, they made trips to Atlantic City, San Antonio, 
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Texas, and Los Angeles, California. Mrs. Casey, on these 
occasions, attended to the payment of the hotel bills and 
other travelling expenses. Mr. Casey was willing- that she 
do this, and relied upon her to attend to such matters. She, 
in a word, was the business manager for Mr. Casey. 

4 ‘Later, and after Mr. Hume represented the McKnew 
Company, and some time the latter part of 1931, Mrs. Casey 
dealt with that Company in the purchase, sale and exchange 
of securities. These transactions were in her own name, 
and were executed bv Mr. Hume. 

“On.three occasions, at least, subsequent to the lOtli day 
of June, 1931, she purchased bonds by check drawn as at¬ 
torney on the account of Mr. Casey in the Metropolitan Na¬ 
tional Bank. These transactions are as follows: 

“July 13,1931, Commonwealth Edison Bonds, par $5,000. 

4 4 Feby. 2,1932, City of Baltimore Bonds, par $5,000. 

44 Feby. 18, 1932, State of Maryland bonds, par $5,000. 

310 “These bonds were also placed in the safety box 
at the Park Savings Bank with the other bonds and 
securities. 

“Mr. Casey closed out an account he had with the Park 
Savings Bank on the 9th day of June, 1931, by giving Mrs. 
Casey check for the balance of $2,047.11, because, as they 
decided, it was useless for him to keep an account at that 
bank when Mrs. Casey was writing all the checks. 

“In May or June, 1931, Mrs. Casey made a loan of ten 
thousand dollars to her relatives in Los Angeles, Cali¬ 
fornia, which was secured by a mortgage on real estate 
located there. The note was made payable to Mrs. Casey 
and the mortgage was in her name. The $10,000 was drawn 
from Mr.' Casey’s account in the National Metropolitan 
Bank, by Mrs. Casey’s check as attorney. This note and 
mortgage was placed in the safety box. 

“However, the evidence does show, and I think conclu¬ 
sively, that she always acquainted him with the details of 
her activities. She told him of the bond transactions, and 
both she 1 and Mr. Hume consulted with him in respect 
thereto. She would exhibit to him the deposit slips show¬ 
ing the deposit of coupons, and he knew about the Los An¬ 
geles loan. 

“It is claimed by the plaintiff that the securities set forth 
in revised Schedule B were given to her between the 8th and 
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10th days of June, 1931. It will be remembered that Mr. 
Casey was discharged from the hospital on the 8th day of 
June, 1931, and re-entered on the 10th day of June. Dur¬ 
ing the interval he was at his home in the Kenesaw Apart¬ 
ments. 

311 “There is evidence in support of the alleged gift 
which may be summarized as follows: 

“Mrs. Gillman, an old friend of the Casey family, and a 
frequent visitor to their home, and who visited Mr. Casey 
at the hospital on several occasions, testifies to a conver¬ 
sation she had with Mr. Casey during the month of Sep¬ 
tember, 1928, in which he was discussing his affairs, and 
said: 4 Well, as far as I am concerned, the Stone Straw 
stock will go back to the company as usual, but mf private 
stocks and bonds belong to Nettie. I do not know] but Bob 
does not seem to know just what he wants to do,j so I can 
not very well do much for him now to educate him until he 
does decide. But Nettie will always be in a position to look 
out for the education of Bob.’ 

“It is observed that at the time of this conversation, 
Mr. Casey had made his will and had given Mrs. Casey a 
life estate, and had placed restrictions on the sale of the 
Stone Straw stock. Also, the evidence discloses that Rob¬ 
ert Engle, to whom the witness referred as Bob, had quit 
school and was married. 

“This conversation took place prior to the first illness 
of Mr. Casey, and at a time when he was actively conducting 
his own affairs. 

“Robert Engle, the grandson, testifies to a conversation 
between him and Mr. and Mrs. Casey some tim^ between 
the 8th and 10th days of June, 1931 at the Kenesafw Apart¬ 
ments, when Mrs. Casey and Bob requested Mr. | Casey to 
sign a power of attorney appointing Mrs. Casey td transact 
business on behalf of Mr. Casey with the Guaranty Com¬ 
pany of New York. 

312 “In this conversation, Robert Engle quotes Mr. 
Casey as saying : c No, I am not going to sig^i it. It is 

not necessary to sign it. The securities are yours [meaning 
Mrs. Casey] and there is no reason for me to jsign this 
power of attorney.’ 

“After Mr. Casey’s refusal to sign the power o£ attorney 
at the request of Robert Engle and Mrs. Casey, ihe latter 
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asked Mr. Hume to come up to the apartment and talk to 
Mr. Casey about it. Mr. Hume did come and Robert Engle 
was present at the conversation between Mr. Hume and 
Mr. Casev. He testifies that Mr. Casev told Hume that he 
would not sign the power of attorney; that it was not nec¬ 
essary; that the securities were Nettie’s [meaning Mrs. 
Casey] and it wasn’t necessary to sign the power of at¬ 
torney. 

“Mr. Hume testifies to the conversation he had with Mr. 
Casey on this occasion, but does not recall that Robert 
Engle was there at the time. He stated that ‘Mr. Casey 
waved me aside, and said, “That is not necessary.” ’ 

“In this conversation it is recalled that Mrs. Casey had 
been dealing with the Guaranty Company through Mr. 
Hume, and that as early as July 8th, 1930, as shown by 
Plaintiff’s Exhibit 42-B, that company had sent a corrected 
advice, wherein a confirmation of the purchase of $35,000 of 
the First Liberty Loan 3i4s to Mrs. Casey had been changed 
to Frank Casey. On June 2d, 1931, two such corrected ad¬ 
vices on confirmations to Mrs. Casey were changed to 

Frank Casev. 

* 

“I might be mistaken about the date being July 8, 1930. 
I think perhaps it was January 8. I am not sure. 

“The evidence is that Mr. Casey had been shown and had 
examined all confirmations and corrections relating to the 
transactions with the Guaranty Company, as well as those 
with the McKnew Company. 

313 “Mrs. Elizabeth Engle, the wife of Robert Engle, 
also testified to a conversation she overhead between 
Mr. and Mrs. Casey, some time between April and July, 
1930. On this occasion, she had gone to the Park Savings 
Bank with them, and Mrs. Casey had gone into the bank to 
clip coupons. When Mrs. Casey came out of the bank, she 
sighed and said she was tired, whereupon Mr. Casey said: 
‘Nettie, dear, that is too bad; but you know these bonds 
are yours and it is up to you to take care of them.’ 

“Miss Vawter, the nurse who went on the case on the 
10th or lltli of June, 1931, and nursed Mr. Casey through¬ 
out his last illness, testified that one afternoon Mrs. Casey 
was talking to Mr. Casey about some bonds, and told him 
that Mr. Hume had been over to the bank looking over the 
bonds, whereupon Mr. Casey replied: ‘You need not worry 
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about Tom. He will take care of the bonds for you. You 
need not worry.’ 

“The question presented is whether or not thq facts es¬ 
tablish a gift inter vivos. 

“To constitute a valid gift of property inter vivos there 
must in general be an actual delivery thereof to fhe donee, 
with an intention upon the part of the donor to divest 
himself of the title, dominion and control over tjie subject 
of the gift, and to invest the donee therewith. Conlon v. 
Turley, 56 App. D. C. 95; Lee v. Lee, 55 App. jD. C. 344, 
and Lust v. Lust, 55 App. D. C. 217. 

“There is no evidence of an actual delivery of the securi¬ 
ties to Mrs. Casey. The plaintiff relies upon tlje declara¬ 
tions of Mr. Casey to establish the delivery, and insists 
that the law does not require an idle ceremony of actual 
manual delivery when the donee is already jin the pos- 
314 session of the subject of the gift. 

“We do have in evidence declarations by|Mr. Casey 
that the bonds and securities belonged to Mrs. Casey, and 
unless it can be inferred from that statement that] actual de¬ 
livery had been made, there is no competent proof of their 
delivery to her. The possession of Mrs. Casey has little, 
if any, weight, because her possession of the securities 
has been accounted for. She had a power of attorney, 
and Mr. Casey allowed her access to the safety box long 
prior to the time a gift is claimed, and this pow^r of attor¬ 
ney and authority continued until the day of! his death. 
Mazier v. Hawk, 233 Pa. 316; Chambers v. McCreery, 106 
Fed. 364. I 

“The mere right of access to the place of deposit will not 
constitute a gift, where the donor has not relinquished his 
dominion and control to the donee. 28 Corpus Juris 634, 
Sec. 23. j 

“It is held in some States that the delivery of|a gift may 
be proved by the declarations of the donor. ijhe case of 
Leitch v. Diamond National Bank, 234 Pa. 557, announces 
that rule. The contrary is held in the case of|Atchley v. 
Rimmer (Tenn.), 255 S. W. 367. The Tennessee holding 
is in accord with the Federal authorities, and in the opinion 
of the Court, states the better rule. 

“In Chambers v. McCreery, 106 Fed. 364, 37p, the Court 
in dealing with the identical question said: 

i 

“ ‘It is now well settled that the declarations of a donor 
that he had given the property in controversy tq the claim- 
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ant thereof will not perfect a gift incomplete for want of 
actual delivery, and the fact of delivery must be 
315 shown by other evidence than the mere declarations 
of the donor. Rockwood v. Wiggin, 16 Gray 402; 
Yancy v. Field, 85 Va. 756.’ ” 


“The motion to direct verdict will be sustained. * 


* * if 


Whereupon the Court handed to counsel a typewritten 
form of direction proposed to be given by the Court to the 
jury as to a verdict on the first and second issues. After 
suggestions from counsel the form of the verdict was 
agreed to, counsel for the plaintiff, however, requesting 
the Court to allow and note an exception as to substance to 
the direction of a verdict. Said exception was allowed. 
Whereupon the Court, using the form of direction so agreed 
upon, directed the jury as follows: 

“Gentlemen, the jury, of course, have gathered from 
what I have said to counsel that, taking all the facts as you 
have heard them presented by the plaintiff, the Court is of 
the opinion that they have not established a valid gift. 
There was a motion for a directed verdict; and such motions 
always challenge the judgment of the Court and he must 
take the responsibility of saying whether or not the evi¬ 
dence is or is not sufficient for the jury to consider. I 
therefore decided, after looking into the matter—right or 
wrong remains to be seen—that this evidence does not estab¬ 
lish a gift and I cannot permit the jury to consider it. So 
I am directing that you answer these issues: 

“Issue No. 1. Did Frank Casev, on or about the 31st dav 
of December, 1928, make a gift to Nettie Casey of moneys 
and securities belonging to him, and if so, what? 

“Your answer will be No. 

“Issue No. 2. Did Frank Casey, in or about June, 1931, 
or at any time between December 31, 1928, and the time of 
his death, make gift to Nettie C. Casey of moneys and se¬ 
curities then belonging to him, and if so, what? 

“Your answer will be No. 

316 “Frank Casey did not make a gift of the securi¬ 
ties listed in Revised Schedule B, copy of which is 
attached hereto and made a part hereof, to Nettie C. Casey, 
and he did not make a gift to Nettie C. Casey of the mort- 
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gage notes for $3,500 acquired February jto May, 

317 1931. He did not make a gift of the savings de¬ 
posit of $3,000 in the National Metropolitan Bank 

standing in her name. He did not make a gift j,o Nettie 
C. Casey of the checking account of $2,171 in tjer name 
in the Park Savings Bank; and he did not make a gift of 
the joint savings deposit of Nettie C. Casey and/pr Robert 
O. Engle of $3,055.82 in the Park Savings Bank, jfco Nettie 
C. Casey or to any other person. The securities in Re¬ 
vised Schedule B, the $3,500 mortgage notes, the savings 
account of $3,000 in the National Metropolitan Bank, the 
checking deposit of $2,171 in the Park Savings ijank, and 
the joint savings deposit of $3,055.82 in the Park Savings 
Bank, appearing in the names of Nettie C. C^sey and 
Robert 0. Engle, are properties of the estate bf Frank 
Casey, deceased. 

‘ 4 Take the verdict.’’ 

(The jury thereupon rendered a verdict in 
with the foregoing instructions.) 

“The Court: Let the record show that counsel agree that 
this method of taking the verdict is proper.” 

To the action of the court in granting the motion for a 
directed verdict, plaintiff then and there excepted, and the 
exception being allowed, same was duly noted upon the 
minutes of the court. 

Thereafter on the 23rd day of April, 1934, plaintiff filed 
motion for a new trial, which after due continuances came 
on for hearing on the 2nd day of July, 1934. Wjhereupon, 
the court overruled the motion for a new trial, filing a 
written opinion, and judgment was entered forthwith. 

The above is the substance of all the testimony offered 
in the case, and the proceedings had therein, not otherwise 
of record. 

Each and all of the exceptions so stated in the'foregoing 
bill of exceptions were duly noted by thb court at 

318 the time the same were severally taken, arid said ex¬ 
ceptions are signed as the several exceptions taken 
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at the trial of the above entitled cause this 18th day of 
January, 1935, nunc pro tunc. 

I 0. R. LUHRING, 

Justice. 

Settled by consent. 

RALPH A. RICKETTS, 

Wash. Loan & Trust Bldg.; 

ROSSA F. DOWNING, 

620 Woodward Building, 

Attorneys for Plaintiff. 

PAUL E. LESH, 

DION S. BIRNEY, 

Kellogg Building, 

Attorneys for Defendants. 

Notice. 

Please take notice that the annexed bill of exceptions in 
the above entitled cause was filed on the 10th day of Sep¬ 
tember, 1934, and the same will be submitted to the court 
on the 9th day of October, 1934. 

RALPH A. RICKETTS, 
ROSSA F. DOWNING, 

Attorneys for Plaintiff. 

Service of a copy of the annexed bill of exceptions and 
notice acknowledged this 10th dav of September, 1934. 

PAUL E. LESH, 

DION S. BIRNEY, 
Attorneys for Defendants. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6399. Nettie C. Casey, Appellant, vs. Theo¬ 
dora Casey Topliffe et al. United States Court of Ap¬ 
peals for the District of Columbia. Filed Jan. 18, 1935. 
Henry W. Hodges, Clerk. 
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?HnttelJ States Court of appeals 

FOR THE DISTRICT OF COLUMBIA] 
January Term, 1935. 

j 

No. 6399. I 

_ 

Nettie C. Casey, Appellant, j 

v. j 

Theodora Casey Topliffe, Margaret Platt (Jray, 
James G. Platt, Jr., et al., Appellees, j 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF FACTS. 

The Bill of Exceptions in this case is unnecessarily 
voluminous. At the instance of counsel for the Appel¬ 
lees much irrelevant evidence given at the trial has 
been inducted into this Bill. As for instance, testi¬ 
mony in regard to the mental condition of j Frank 
Casey, which, we think the Court will know fijom the 
sequel, is entirely immaterial to the issue presented by 
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this appeal. The contention in this case is, that Frank 
Casey made a gift to his wife of moneys and securities 
during his lifetime. The trial court ruled that the bur¬ 
den of proof was upon the widow to establish prima 
facie a gift, and that the burden of proof was upon the 
contestants to establish mental incompetency and un¬ 
due influence. We never reached the stage of mental 
incompetency and undue influence, for the Court di¬ 
rected a verdict on the first issue, in a trial lasting six 
days. On this issue some testimony adventitiously 
crept in, which it might be said tends to prove mental 
weakness, but it was clearly incidental. This point is 
more elaborately discussed later in this brief. 

Frank Casey was born on August 5, 1864 (Rec. p. 
218). Mrs. Casey had been married before when she 
was 17 years old (Rec. p. 218). She was divorced from 
her first husband in 1895 (Rec. p. 218). By her first 
husband, who has been dead for many years, she had 
one son born, October 12, 1886 (Rec. p. 218). She 
married Frank Casey, November, 1908, and there were 
no children of this marriage (Rec. p. 218). The son 
Clarence G. Engle is still alive, and his son, her grand¬ 
son, Robert 0. Engle, is alive, and has testified in this 
case. The grandson married Elizabeth Engle on the 
28th day of July, 1928 (Rec. p. 167), by whom he has 
one child, now about three years old. All the testi¬ 
mony is to the effect that Frank Casey and his wife 
Nettie C. Casey, were a devoted couple. 

On the 16th day of December, 1928, Frank Casey, 
sustained “a stroke” at his apartment in the Kenesaw. 
On the 19th day of December, 1928, he was moved to 
the Emergency Hospital from which he was discharged 
on July 8, 1929; was readmitted on May 25, 1931; was 
discharged June 8, 1931; was again readmitted June 
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10,1931, and remained tliere until his death September 
7, 1932. These dates are conceded. 

The deceased left no children or descendants of 
children, his only heir at law being the defend^t, The¬ 
odora Casey Topliffe, a sister. The deceased left a 
last will and testament (Record p. 2), dated* the 9th 
day of September, 1927, by the terms of which he left 
his entire estate to the National Metropolitan Bank, 
as trustee, (except as to the shares of the capital stock 
of The Stone Straw Company, and shares of the com¬ 
mon capital stock of the Stoneheart Company), to in¬ 
vest, reinvest, and change the investments, in its abso¬ 
lute discretion. As to all shares of the capital stock of 
the said Stone Straw Company, and the common stock 
of said Stoneheart Company which may come into the 
hands of the trustee, it has full power to vote the same 
at any and all meetings of the stockholder^ of said 
company, or companies, either in person or by proxy, 
but that neither the whole nor any part thereof shall 
be sold , pledged , or converted except upon the unani¬ 
mous consent and approval of my said wife, (Nettie C. 
Casey, Carl Casey, James B. Platt and Landral B. Platt, 
or of so many of them as may be then living gnd com¬ 
petent, the proceeds of any such sale, pledgp or con¬ 
version to become part of the corpus of the j trust es¬ 
tate above created. The trustee was authorised to col¬ 
lect and receive all rents, profits and income of the es¬ 
tate, and to pay over the net amount thereof Quarterly 
or oftener to Nettie C. Casey, his wife, if and as long 
as she shall continue to survive testator, and upon the 
death of the wife, or of her death before thp testator, 
to pay over said net income to his sister, Theodora 
Casey Topliffe, if, and as long as, she shall survive the 
wife. Upon the death of the last survivor of these two, 
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the trustee is to pay over the entire balance to the 
children, then living of Landra B. Platt and Janies 
B. Platt, in equal portions, share and share alike. 

Should the wife and sister die before the testator, 
the entire estate goes to the children of Landra B. 
Platt and the James B. Platt, in equal portions, share 
and share alike. Nettie C. Casey is appointed Execu¬ 
trix. The children who were to acquire eventually the 
corpus of his estate, after the death of his wife and sis¬ 
ter, were and are his second cousins (Rec. p. 219). 

Nettie C. Casey duly qualified as executrix on the 
20th day of December, 1932, and the will was admitted 
to probate and record on the 16th day of November, 

1932, and Mrs. Casey in her inventory, filed May 8, 

1933, reported the appraised value of the estate as 
$31,284.38 (Rec. p. 13). 

Thereafter on the 1st day of June, 1933, Theodora 
Casey Topliffe, Margaret Platt Gray and James B. 
Platt, Jr., (the last two being children of James B. 
Platt, the children of Landra B. Platt not joining in 
these proceedings) filed a petition in the Supreme 
Court of the District of Columbia for an “Additional 
Inventory”, alleging that certain moneys and securi¬ 
ties were in the possession of Mrs. Casey belonging to 
the estate of Frank Casey, which she had not included 
in her inventory. 

In her petition asking for the probate of her hus¬ 
band’s will, Mrs. Casey stated, “Petitioner has in her 
possession certain securities which were the subject of 
a complete and valid gift inter vivos from the said 
decedent unto her” (Rec. p. 4). The petition of the 
Appellees herein (Rec. pp. 18 and 19) sets forth a list 
of securities amounting, according to it, to the sum of 
$197,000.00, which it is said Frank Casey owned at the 
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time of his death, in addition to two promissory notes 
secured by deed of trust. Petitioner further alleges 
that these securities and notes are claimed by t}he ap¬ 
pellant as a gift inter vivos from her husband arid calls 
upon her to “furnish full and complete information 
thereof/’ Petitioner denies that Frank Casey ever 
made a valid gift to his wife of any of his securities, or 
other property of any kind, and particularly denies any 
valid gift of securities mentioned in paragraph No. 8 
hereof (Rec. p. 18), but that any such money, securities 
or property claimed by her belong to the estate of her 
late husband. 

i 

The petition then states that from the time wjhen he 
owned the securities mentioned in paragraph No. 8 
(Rec. p. 18) to the time of his death, Frank Cas^y was 
mentally incompetent to make a valid gift, and Nettie 
C. Casey was called upon to answer and disclose on 
oath all the securities and/or other personal p/operty 
of every hind whatsoever claimed hy her to he the sub¬ 
ject of gifts inter vivos from the said decedent to her, 
the description and present location of the saprie, the 
date or dates upon which said alleged gifts are claimed 
to have been made, the character and extent of all items 
of personal property claimed by way of gift f/om de¬ 
cedent heretofore sold, given away or otherwise dis¬ 
posed of by the said Nettie C. Casey, and the price, if 
any received therefrom , and the names of the persons 
to whom they have been given or sold. Petitioners 
also prayed that she be required to return an “ Addi¬ 
tional Inventory’’ including “all personal property of 
every kind owned by Frank Casey at the time of his 
death, and especially the securities designated in para¬ 
graph No. 8 (Rec. p. IS) of this petition and/or all 
other personal property of every hind whatsoever 
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claimed bij the said Nettie C. Casey to have been the 
subject of gift inter vivos to her subsequent to Decem¬ 
ber, 1928” 

To this petition Nettie C. Casey tiled an answer, in 
which she alleged she had been the recipient of gifts 
from her husband of certain moneys and securities 
during his lifetime. Coupled with her answer was a 
Motion to Dismiss on the ground, among other things, 
that the petitioners were not the proper parties to 
raise this objection, but that the trustee, the National 
Metropolitan Bank, was the proper party, if any cause 
of action laid as claimed in the petition. 

Thereupon on the 27th day of June, 1933 (Rec. pp. 
22, 23, 24) the National Metropolitan Bank filed a peti¬ 
tion reiterating substantially the allegations contained 
in the petition first filed, to which petition, the appel¬ 
lant answered denying the things said and claims 
made; at the same time incorporating in its answer a 
Motion to Dismiss on the ground that the court was 
without jurisdiction. 

The case came on for argument on both Motions to 
Dismiss, and on the 14th day of July, 1933, Mr. Justice 
Proctor made the following order (Rec. p. 25): 

1. That the said Motions to Dismiss said petitions 
be and they are hereby overruled. 

2. That Nettie C. Casey be required to answer un¬ 
der oath, and to disclose to the best of her abil¬ 
ity the times when the gifts, she claims in her 
answers, were made to her. 

To this order counsel for Mrs. Casey filed the follow¬ 
ing exceptions (Rec. p. 26) which were overruled by 
the court, viz.: 


That the probate division of the Supreme Court of 
the District of Columbia is without jurisdiction th try 
the issue tendered; that the disclosure or discovery 
ordered to be made thereby are violative of Sections 
1064-1068 and 1069 of the Code of Law for the District 
of Columbia; that the discovery sought is no palrt of 
the petitioner’s case, and relates only to respondent’s 
case, and that it requires respondent to disclose her 
case without justification or warrant of law (Reef. pp. 
25, 26). I 

These exceptions were overruled and an answer was 
filed August 16,1933 (Rec. pp. 27, 28) and an amended 
answer was filed November 28,1933, which read as fol¬ 
lows, viz (Rec. p. 34): 

1. On, to wit, the 31st day of December, 1928, Frank 
Casey, deceased, transferred to her all moneys and se¬ 
curities belonging to him. Thereafter and front time 
to time until his death he expressly and by implication 
ratified, approved, confirmed and renewed the gjift of 
all his securities and moneys. 

2. Specifically in or about, to wit, June, 19^1, he 
again expressly and unqualifiedly gave this respondent 
all securities and monevs then belonging to him. 

This is our first assignment of error. Thereupon the 
following issues were framed (Rec. p. 35) on the 4th 
day of January, 1934: 

1. Did Frank Casey on or about the 31st day j)f De¬ 
cember, 1928, make gift to Nettie C. Casey of moneys 
and securities belonging to him, and if so, of whht? 

2. Did Frank Casey in or about June, 1931, or at 
any time between December 31, 1928, and the t|me of 
his death make gift to Nettie C. Casey, of moneys and 
securities belonging to him, and if so, of what? 
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3. Was Frank Casey at the time of said alleged gift, 
or gifts, respectively, of sound and disposing mind 
and capable of making a valid deed or contract? 

4. If the gift or gifts were made as inquired about 
in the first and second issues, were such gifts acquired 
by the exercise of undue influence over Frank Casey 
by Nettie C. Casey, or by any one on her behalf? 

These issues came on for trial before a jury on the 
9th day of April, 1934, et seq., before Mr. Justice Oscar 
Luhring, and over the objection of counsel for the ap¬ 
pellant the Court signed the following order (Rec. p. 
70), to which an exception was noted, viz.: 

“For the purpose of the trial of issues framed 
herein by the order entered January 4, 1934, it is 
by the court this 9th day of April, 1934, ordered 
that Nettie C. Casey be made party plaintiff, and 
that Theodora Casey Topliffe, Margaret Platt 
Gray and James B. Platt, Jr., and the National 
Metropolitan Bank, Trustee, under the will of 
Frank Casey, deceased, be made parties defen¬ 
dant. ’ ’ 

In the argument over the alignment of the parties 
the following colloquy took place (Rec. p. 69): 

“The Court: I will sign an order aligning the 
parties. I will put the burden of proof on Mr. 
Downing to show the gifts. Mr. Downing: If you 
have decided the alignment of parties, I under¬ 
stand that you will place the burden of proof on 
us, to show this gift? The Court: Yes. Mr. Down¬ 
ing : And we will go ahead. The Court: All right. 
You make your record complete. Mr. Downing: If 
we make out a prima facie case of gift—The Court 
(interposing): The burden shifts. Mr. Downing: 
The rest of the job is on them. The Court: To 


J 
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show unsoundness of mind, undue influence and so 
forth. Mr. Lesh: Your Honor, when we get to 
that second question we will debate it. We have 
here an order aligning the parties.” 

The alignment of the parties and the burden |f proof 
as above set forth constitute our second assignment 
of error. j 

In order to maintain the burden of proof to show 
a prima facie gift from Frank Casey to his wife Nettie 
C. Casey, appellant, produced testimony to the fol¬ 
lowing effect: 

On the 31st day of December, 1928, Frank Casey 
being then at the Emergency Hospital, executed a 
Power of Attorney which reads as follows |Rec. p. 
74): 

“Know All Men by These Presents: 

“That I, Frank Casey, have constituted and ap¬ 
pointed, and by these presents do constitute and 
appoint Nettie C. Casey my true and lawful At¬ 
torney for me and in my name and steadj to sign 
my name to checks for the withdrawal of ai^y funds 
now or hereafter on deposit to my credit,! in The 
National Metropolitan Bank of Washington, 
D. C., and to endorse my name on all check!?, drafts 
or other negotiable paper belonging to me or made 
payable to my order, and generally to do |md per¬ 
form any and every lawful act and thing- neces¬ 
sary to effect the same with full power of substi¬ 
tution and revocation, hereby ratifying t|nd con¬ 
firming whatever said Attorney or substitute may 
lawfully do in the premises. 

“Witness my hand and seal this 31st day of De¬ 
cember, 1928. 

7 

(s) Frank Casey (Seal).” 


“ (s) Carl Casey 
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It will be observed that this Power of Attorney only 
authorized the appellant to withdraw, deposit and en¬ 
dorse, nothing else . 

Thereafter Nettie C. Casey was in dailv attendance 
upon her husband, doing all things a loving and de¬ 
voted wife should for her stricken spouse. She paid 
by checks on the National Metropolitan Bank under 
her Power of Attorney, all hospital bills, including 
nurses, doctors, and attendants, all household bills in 
cash, or with monevs drawn bv her on the National 
Metropolitan Bank, including whatever she chose to 
provide for herself. 

Some years prior to the signing of the above Power 
of Attorney, Frank Casey had maintained in the Park 
Savings Bank and also in the National Metropolitan 
Bank safety deposit boxes (Rec. pp. 81, 82) to which 
his wife had access by a key given to her by her hus¬ 
band (Rec. p. 237). After he became sick the box in 
the Park Savings Bank was exchanged for another box 
or boxes in the same bank. (See testimony of Mrs. 
David B. Harger and John Curtin, Rec. pp. 149 and 
187). Frank Casey took no part whatsoever in the 
exchange of these boxes. The new boxes were taken 
out by her and the rent thereof paid by her personal 
check on the Park Savings Bank (Roc. pp. 149, 150, 
157, 158). The original box was taken out by Mr. 
Casey in the Park Savings Bank, and the new box or 
boxes were taken out bv Mrs. Casev in both their 
names (Rec. pp. 151, 153). Referring to the original 
box taken out before December, 1928, witness said 
“She signed at the top and he signed at the bottom’’ 
(Rec. p. 151). She continued the new boxes in her 
name and in her husband’s name. Mrs. Harger, an 
employee of the bank in charge of safety deposit boxes, 


\ 
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called them joint boxes (Rec. p. 151). (As a matter 
of fact they were not joint boxes, but merely boxes to 
which each had right of access, with no rigbjt of sur¬ 
vivorship, as will be observed by reading jthe card 
made out at the bank (Rec. p. 149)). 

When Frank Casey signed the Power of Attorney on 
December 31, 1928, he had on hand securities in the 
sum of $71,000 all payable to bearer (Rec. pp. 201, 
202). These securities were on deposit in tile safety 
deposit box at the Park Savings Bank, and were taken 
possession of by Mrs. Casey with his full knowledge 
and consent, probably immediately after the Execution 
of the Power of Attorney on December 31, 1928. 

Thereafter on numerous occasions, as will herein¬ 
after more specifically appear, Mr. Casey told her to 
do what she pleased ivith his money. She p^id all of 
his expenses and her own. He never at any time de¬ 
manded or suggested, and evidently did not expect an 
accounting from her. 

i 

After his release from the hospital, July 8, 1929, 
about January 6th or 7tli, 1930, Mr. and Mrfc. Casey 
took a trip to San Antonio, Texas, by train. Her 
grandson, Bob Engle and his wife, came about a week 
later. Bob driving the car, and they stayed untjil April, 
1930. Then they went to Galveston, Texas, ^nd then 
to New York by water. Bob and his wife came with 
them on the boat to New York. They brought J a Buick 
car with them to New York and the grandsojn drove 
them home to the Kenesaw. They did not go ii} the car 
with the grandson because it was winter, Januairy, 1930 
(Record p. 76). | 

In December, 1930, they made another trip, Kir. and 
Mrs. Casey, Bob Engel and his wife, through the Pan¬ 
ama Canal to Los Angeles. From Los Angeles they 
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went again to San Antonio, where they stayed from 
the middle of January until almost the first of May, 
1931. During these trips the relation of this couple 
with one another was extremely devoted (Rec. pp. 76, 
93). Mrs. Casey had the disposition of all moneys on 
hand. Mr. Casey was in the receipt of a salary of 
$2,500 per annum from the Stone Straw Company as 
an officer, although at this time he rendered no service 
(Rec. p. 169). These checks were either endorsed by 
Mr. Casey or by her at his request and the proceeds 
thereof used for the expenses of the trip. There is 
testimony to the effect, that on several occasions he 
said to her, “Do wliat you please with my money 99 
(pp. 11, 21, 27, 28, 29, 39 of this brief). Both of these 
trips ended in April, one in 1930 and one in 1931 (Rec¬ 
ord p. 170). On each of them they returned to New 
York by boat, and from there Mr. and Mrs. Casey went 
by train to Washington, while Mr. and Mrs. Engel 
went by automobile. On all of these trips Mrs. Casey 
not only controlled the purse, but spent the money as 
she pleased with the fidl consent and approval of her 
husband (Rec. p. 45), and he told her to do ivhat she 
pleased with his money (Rec. p. 169) (See summary 
of evidence in this brief pages 11, 21, 27, 28, 29, 39). 

On Julv 8, 1929, when Mr. Casev was first released 
from the hospital they went to Atlantic City with a 
nurse, Miss Nancy Smith (subsequently Mrs. Robison) 
and they stayed there for two months. During their 
stay at Atlantic City Mrs. Casey as usual had full and 
complete control of all Mr. Casey’s money whether 
received through her Power of Attorney on the Na¬ 
tional Metropolitan Bank, or from salaries, or from 
dividend checks (Rec. p. 36) from the Stone Straw 
Company, or the New Jersey Paper Tube Company 
in both of which he had stock. 
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On May 25, 1931, he returned to the Emergency 
Hospital, where he remained until his death, ejxcept 
for the period from June 8, to June 10, 1931. i Dur¬ 
ing the period from December 31, 1928, until his $eath 
on September 7, 1932, Mrs. Casey had absolute control 
and undisputed possession of the $71,000 in securities 
which Mr. Casey oivned on the 31st day of December, 
1928. (Rec. p. 202) Testimony of Thomas JJume 
(Rec. pp. 136, 137, 138) These securities she sold for 
cash, or in exchange for others through the Guaranty 
Company of New York, Inc., and D. H. McKnew & 
Co., Inc., Washington, D. C., she personally handling 
all the papers and transactions (Rec. pp. 84,138). One 
Thomas Hume was the representative of both com¬ 
panies, and the confidential friend and financial ad¬ 
visor of Mr. and Mrs. Casey, before his sicknqss as 
well as afterwards until his death. (See testimony 
of Thomas Hume (Rec. pp. 136, 137, 138). Everyone 
of these transactions, by selling, buying or exchang¬ 
ing, with the exception of a few, which will be herein¬ 
after specifically mentioned, were conducted i:i the 
name of Nettie C. Casey or Mrs. Frank Casey (Rec. 
p. 138). She personally brought the securities to Mr. 
Hume, gave any receipts in her own name for \those 
delivered to her, and personally delivered to heir, and 
personally delivered those ivhich were exchanged for 
others in her possession. If any money was gained 
as the result of a sale or exchange it was paid to her 
personally, and she deposited that to her own account 
in the Park Savings Bank (Rec. p. 136, et seq.). “The 
Court: ‘You mean she actually delivered to you the 
stock that she wants you to sell, and actually receives 
from you the stock or securities she wants you to buy?’ 
Answer: ‘Absolutely; Yes Sir.’ ” (Rec. p. 138). Every 
one of these transactions were evidenced by written 
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documents which have been designated at this trial 
“Confirmations”, sometimes called “Title Papers” 
(Rec. pp. 129, 123, 131, etc.)- Mr. Casey knew that 
these tilings were being done in his wife’s name, and 
there was no dispute. The evidence shows that he read 
these confirmations. Mr. Justice Luhring says in his 
opinion that he ivas fully aware of everything that was 
done, nothing was concealed from him (Rec. p. 45). 
When not in her actual possession they were stored 
in the safety deposit box or boxes, hereinbefore de¬ 
scribed in the Park Savings Bank, where Mr. Casey 
never entered after December 31, 1928, except once. 
It appears that several of these confirmations were 
issued by the Guaranty Company in the name of Mrs. 
Casey (Rec. pp. 133, 134), and later what have been 
called “Corrected Advises” were reissued in the name 
of “Nettie C. Casey”, Attorney for “Frank Casey” 
(Rec. pp. 131, 132, 133, 134). 

The last transaction with the Guaranty Company 
was on October 11, 1930 (see Rec. pp. 102, 103 for list 
of sales and purchasers by Mr. Casey through Guar¬ 
anty Company of New York), and from that time 
every transaction of buying, selling or exchanging was 
through the McKnew Co., Thomas Hume, Agent, in the 
name of Mrs. Casey. The total number of transac¬ 
tions involving buying, selling or exchanging since De¬ 
cember 31, 1928, was 144 (see Schedules Rec. pp. 102- 
107). Of these 33 were in the name of Frank Casey, 
the last on October 11, 1930, while 111 were in the 
name of Nettie C. Casey or Mrs. Frank Casey (Rec. 
pp. 102-107). We now proceed to explain the “Cor¬ 
rected Advices” (Rec. p. 131, etc.) and why some of 
them were in the name of Frank Casey. 

Up to December 31, 1928, when he was taken sick, 
all security transactions were in the name of Frank 
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Casey. This is conceded. After that most of th^ trans¬ 
actions with the Guaranty Company vrere tjirough 
Thomas Hume, and business was conducted J>y him 
in the name of Nettie C. Casey or Mrs. Frank Casey. 
(See Rec. p. 131.) The Guaranty Company evidently 
had some doubt about conducting these transactions in 
the wife’s name. (See Testimony of Thomas Hume, 
Rec. pp. 130, 131, 132, 134,135.) The checks, whenever 
it was necessary to issue any, were on the Njational 
Metropolitan Bank in the name of “Nettie C.! Casey, 
Attorney for Frank Casey.” So it seems instructions 
were given to Mr. Hume in Washington to obtain from 
Mr. Casey the execution of the following Power of 
Attorney (Rec. pp. 98, 99, 100), viz.: 

“Know All Men by These Presents:” 

“That I, Frank Casey, of Washington] D. C., 
have made, constituted and appointed, and by 
these presents do make, constitute and Appoint 
Mrs. Nettie C. Casey, Washington, D. I.C., my 
true and lawful attorney, for me and in m^ name, 
place and stead, to receive and give acquittance 
for, or otherwise, any and all securities due me at 
any time for the Guaranty Company of New York, 
hereby ratifying and confirming all receipts and 
acquittances which my said attorney mayj give in 
the premises. j 

“The Guaranty Company of New York nfiay con¬ 
tinue to act on the faith of this instrument until 
written revocation is received by it. 

“In Witness Whereof, I have hereuntd set my 
hand and seal the 3rd day of June, 1931.”! 

“Have Mr. Casey sign here. 

X.(CL. S.) 

“Note: “Please have Mr. Casey sign atj‘X’ and 
return it in the enclosed envelope.” 
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The following is a copy of the forwarding envelope 
in which the Power of Attorney reached Mrs. Casey: 

“Guaranty Trust Company of New York 

Stamp 

811 15th Street, N. W., Washington, D. C. 

Washington, D. C. 
June 2 
3 P.M. 

1931 

“Mrs. Frank Casey 
c/o Kenesaw Apts. 

1 ‘ 16th and Irving Sts. N.W. 

“Washington, D. C.” 

“The following is a copy of the envelope enclosed in 
which the Guaranty Company desired the Power of 
Attorney returned to it: 

“Guaranty Trust Company of New York 

149 Broadway Stamp 

New York, N. Y. 

“811 15th St., N. W., Washington, D. C. 

“Guaranty Company of New York 
“811 15th Street, N. W., 

“Washington, D. C. 

“(Att: Mr. Phillips, Cashier)” 

The record shows (Rec. pp. 98, 99 and 100), that this 
document was received by Mrs. Casey on the 2nd or 
3rd of June, 1931, and laid around their apartment 
until Mr. Casey came back from the hospital on June 
8, 1931. Mr. Casey and her grandson and his wife 
(Rec. pp. 77, 98, 110, 111) didn’t understand what it 
was all about, but coming from the Guaranty Company 
they thought it was important and thought it should 
be signed; so that during the period of June 8th to 
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June 10th, 1931 (Rec. p. 97), while Mr. Casey at 
the Kenesaw, the matter of* the signing' of this jPower 
of Attorney was brought to his attention, and tljie tes¬ 
timony of Robert 0. Engel, the grandson of Nettie C. 
Casey is to the effect that he could see no harm in 
having the document signed by Mr. Casey (R4c. pp. 
97, 98, 99, 100), and asked him to sign it. He looked 
at it and said “No, I am not going to sign it, the Securi¬ 
ties are yours, and there is no reason for me tp sign 
this Power of Attorney” (Rec. pp. 98, 131, 13?, 135, 
136, 175). He was speaking of Mrs. Casey, who was 
present (Rec. p. 98 et seq.). Similar statements were 
made by Mr. Casey to his wife in regard to the Power 
of Attorney, 4 6 The securities are yours ’ ’, and j again 
4 ‘The securities are Nettie’s” when further Impor¬ 
tuned to sign it (See Summary in this brief pp. 27-30). 

Thomas Hume, financial advisor, of the family called 
at their home (Rec. p. 130 et seq.) in reference jo this 
Power of Attorney. He came there to see to its Execu¬ 
tion. Mr. Casey told him (Rec. pp. 132, 135, 175j) that 
he would not sign it, that it was not necessary, tljat the 
securities were Nettie’s, and that it was not necessary 
to sign the Power of Attorney. This was the testimony 
of Robert O. Engel which is corroborated by Mr. jHume 
(Rec. p. 97), but Mr. Hume didn’t remember the re¬ 
mark of Mr. Casey that the securities belonged to his 
wife. In every other respect (Rec. pp. 130, lt5) he 
corroborated the statement of Mr. Engel. Mrs. Casey 
is of course prohibited from testifying on this point 
under Section 1064 of the Code of Law for the District 
of Columbia. At this time there were actually in the 
physical possession of Mrs. Casey, securities (See 
Schedule B Revised pp. 71-73) in the sum of $197,000 
(Rec. p. 202), all of which had been acquired by her in 
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lier name with the exception of the few procured 
through the Guaranty Company above named and at 
that time all deposited in the safety box in the Park 
Savings Bank in the common name of herself and her 
husband. He frequently came as far as the door of 
the Bank, but did not enter (Rec. p. 159). From the 
day that Mr. Casey was stricken until the day of his 
death he never entered this box or boxes either to re¬ 
move or put anything into it or them. This is con¬ 
ceded. He called at the bank once with Mrs. Casey 
(Rec. p. 159), but he did not remove the box or ex¬ 
amine it, or put anything into it or take anything out 
of it, or exercise the slightest dominion over it. He 
merely sat by while Mrs. Casey did whatever was done 
on that occasion. From the 8th day of June, 1931, to 
the time of Mr. Casey’s death there were the follow¬ 
ing transactions, all in her name, viz. (Rec. p. 203): 
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Exhibit B—Schedule 4. 

Estate of Frank Casey, Washington, D. C. 


Securities Acquired Subsequent to June 8,1931, by 

Exchange 


Key- 

No. 


Name of Security 


FI 


ar Value 


2-A 

2-A 

2- A 

3- A 

7- A 

8- A 

8- A 

9- A 

11- A 

12- A 

13- A 
13-A 
13-A 

17- A 

18- A 

18- A 

19- A 
19-A 

19- A 

20- A 

22- A 

23- A 

24- A 

25- A 
25-A 
29-A 


City of Ottawa, Canada, 5% Bonds, 1938 
State of Arkansas, 4%% Bonds, 1952 
Washington Suburban Sanitary District, 4*/£ Bonds 
City of Montreal, Canada, 4 y 2 Bonds, 1950 
Milwaukee County, Wisconsin, 4*>4% Bonds, 1946 
State of West Virginia, 4*4% Bond, 1947 
New Jersey Power and Light Co., 4*4% Bonds, 1960 
Pennsylvania Electric Co., 5% Bonds, 1962 
City of Boston, Mass., 4%% Bonds, 1962 
Federal Land Bank, 4 1 / 4% Bonds, 1953 
Northern Penna. Power Co., 5% Bonds, 1962 
City of New York, N. Y., 4*4%' Bonds, 1977 
City of Jersey City, N. J., 4%% Bonds, 1961 
Kentucky Utilities Company, 6% Bonds, 1957 
Associated Electric Co., 5% Bonds, 1961 
Montgomery County, Md., 4*4% Bonds, 1957 
Portland Railroad Co., 3*4% Bonds, 1951 
Portland Railroad Co., 5% Bonds, 1945 
Independent Trust Shares (1,000 shares) (cost) 
American States Public Service Co., 5% Bonds, 194S 
City of Kansas City Mo. 4% Bonds, 1952 
City of New York, N. Y., 4*4% Bonds, 1957 
Erie Lightning Co., 5% Bonds, 1967 
City of Los Angeles, Calif., 5% Bonds, 1947 
City of Los Angeles, Calif., 5% Bonds, 1947 
Province of Ontario, Canada, 5% Bonds, 1960 


$5,000.00 
5,000.00 
5,000.00 
| 5,000.00 
5,000.00 
| 5,000.00 
I 5,000.00 
5,000.00 
I 3,000.00 
j 5,000.00 
10 , 000 . 00 ’ 
I 5,000.00 
10,000.00 
5,000.0(7 
3,000.00 

I 2,000.00 

4,500.00 
1,000.00 
2,350.00 
I 5,000.00 
| 5,000.00 
j 5,000.00 
5,000.00 
4,000.00 
1,000.00 
5,000.00 


$120,850.00 

i 

All of these were obtained by way of exchange, with 
perhaps a loss or a gain either way, for securities in 
Mrs. Casey’s possession on June 8-10, 1931. 

Since the 8th day of June, 1931, there were only three 
securities that came into her possession by moijey pur¬ 
chase and they are as follows (Rec. p. 203): 


I 
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Exhibit B—Schedule 3. 

(Rec. p. 203) 

Estate of Frank Casey, Washington, D. C. 

Securities acquired by Cash Purchase Subsequent to 

June 8, 1931 

Key 

No. Name of Security Par Value 

18-D Commonwealth Edison Company, 4% Bonds, 1981 $5,000.00 

24-B State of Maryland, 4Vt% Bond's, 1944 5,000.00 

29-B City of Baltimore, Md., 4% Bonds, 1951 5,000.00 

$15,000.00 

There was occasion when all four of them were to¬ 
gether, Mr. and Mrs. Casey and Mr. and Mrs. R. O. 
Engel, at the Park Savings Bank, Mrs. Casey had come 
out of th6 bank to her husband and Mr. and Mrs. Engeb 
who were waiting outside in an automobile. This inci¬ 
dent is related in the Record pp. 169, 170, as follows: 

“Was anything said to Mr. Casey in your pres¬ 
ence, in the Park Savings Bank in regard to 
coupons? Well, he was always very solicitous of 
her, and one day she came out and sighed, and said 
she was tired. He replied Nettie dear, that is too 
bad, but you know these bonds are yours and it is 
up to you to take care of them.” 

During the trip to Los Angeles Mr. and Mrs. Casey 
visited at the home of her cousins, and later on after 
they had returned to the Kenesaw, this cousin Mattie 
T. Jackman and her daughter, Berdine Jackman Bov- 
ard executed a promissory note for the sum of 
$10,000.00, payable to the order of “Mrs. Frank Casey, 
at the Kenesaw, Washington, D. C.” This note was 
dated May 7, 1931 (Rec. pp. 84, 85, 86, 87, 88, 89, 90), 
payable three years after date to the order of Mrs. 
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Frank Casey. The makers of this note in due form of 
law executed a mortgage to secure said note on Lot 96 
of tract 89, Los Angeles, California. The mortgage 
was dated May 20, 1931, and recorded June 15, 1931. 
The entire transaction was in the name of “Mrs, Frank 
Casey.” The record shows (Rec. p. 109) that Frank 
Casey knew about this transaction; that the money 
was withdrawn from his account in the National Metro¬ 
politan Bank, with his full knowledge and Consent 
(Rec. pp. 110, 113, 117, 121); that the mortgage and 
promissory note was read by him (Rec. p. 10y), and 
by him turned back to his wife. He knew that the 
transaction was in her name (Rec. p. 109); tjhat the 
note and mortgage had been sent to Washington be¬ 
fore execution and was returned to Los Angelesj, where 
it was recorded on the 15th day of June, 1931. He also 
knew, of course, that he had said “Do as you please 
with my money.” The evidence further show£ (Rec. 
pp. 84, 90) that this promissory note of $10,00Cj.00, to¬ 
gether with the mortgage securing the same, the orig¬ 
inal whereof had been introduced in evidence, 'jdthout 
objection, the note being marked plaintiff’s exhibit No. 
7 (Rec. p. 84 et seq.) and the mortgage, plaintiff’s ex¬ 
hibit No. 8 (Rec. p. 85 et seq.) were in the exclusive 
possession of Mrs. Casey in the safe deposit boi at the 
Park Savings Bank, June 8th to 10th, 1931, together 
with the other $197,000.00 of securities, when Mr. 
Casey told his wife in the presence of Bob Engel and 
Tom Hume that the securities belonged to her, and 
when he had refused to execute a Power of Attorney at 
the demand of the Guaranty Company of Nevj York, 
to the effect that she was his agent and not dealing on 
her own behalf. 
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By check on the Park Savings Bank, dated Novem¬ 
ber 4, 1931, out of her individual checking account in 
the Park Savings Bank she gave $500.00 to her brother 
H. C. Bonebrake; on March 2, 1931, from the same 
account she gave him $1,000.00, and on May 18, 1931, 
out of the same checking account she gave him 
$2,000.00, making a total of $3,500.00. (Rec. pp. 218, 
207). To secure the repayment of this money she took 
from her brother a chattel deed of trust upon certain 
property in Texas. (Rec. p. 207). The note and the 
trust were both payable to the appellant and this trans¬ 
action was with the full knowledge, consent and appro¬ 
val of her husband. The promissory note and the 
mortgage were always in her possession. 

The Court found that this $3,500.00 was a part of 
the estate of Frank Casey and ordered the appellant 
to turn it over to the trustee, the National Metropoli¬ 
tan Bank. 

From time to time Mrs. Casey made gifts to differ¬ 
ent persons to the total amount of $9,402.98. (Rec. p. 
204). 

As tb these gifts no contention is made by the ap¬ 
pellees, that they were not perfectly good and valid, 
and no effort was made to recover them;—only those 
in which she is the beneficiary are questioned. 

Among the amounts deposited in the Park Savings 
Bank bv Mrs. Casey in her own personal checking ac¬ 
count was the sum of $26,485.72 (Rec. pp. 166-167,197) 
derived from the coupons clipped by her from the 
securities acquired by her as hereinbefore indicated, 
all of which were in her personal possession on the 8th 
day to the 10th day of June, 1931, when Mr. Casey said 
to her in the presence of Thomas Hume and her grand¬ 
son, Robert O. Engel, that the securities were hers. 
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that they belonged to her, having previously said she 
could do what she pleased with his money, which state¬ 
ment was repeated in substance by him in the sutnmer 
of 1931, in front of the Park Savings Bank, (Rec. pp. 
169, 171). This money was disbursed by her without 
let or hindrance from her husband and with his knowl¬ 
edge and consent. j 

The money in her individual checking account ^n the 
Park Savings Bank was largely derived from coupons 
(Rec. pp. 161, 167) clipped from the securities Which 
had come into her possession as related in the forego¬ 
ing story; from profits on sales or exchanges of!these 
securities (Rec. p. 208) and from some other incidental 
sources. The deposits from coupons alone amounted 
to $26,485.72. (Rec. p. 197, Exhibit A). Mr. basey 
knew and approved of her course in placing these mon¬ 
eys in her individual name, in her individual checking 
account, and that she spent them at her will (thi^ brief 
pp. 13, 30, 31, 35, 36, 90). The court below ruled that 
the entire balance of this account belonged to the Es¬ 
tate of Prank Casey. (Rec. pp. 242, 243). j 
Sometime in 1931 (Rec. pp. 119, 172) Mrs. j Casey 
opened a joint account in the Park Savings Bhnk, in 
her own name and in that of her grandson, Robert 0. 
Engle, the survivor to take the whole. This money was 
used by her, with her husband’s knowledge apd ap¬ 
proval as her own—sometimes for his benefit,! some¬ 
times for her own, sometimes for her grandsoijs’ and 
sometimes for strangers by way of gifts. Out bf this 
fund she furnished her grandson the money to pur¬ 
chase a $16,000.00 house, (Rec. p. 119) $7,00p.00 of 
which was cash, the balance secured on the property 
(see this brief pp. 39, 94). The court ruled that the bal¬ 
ance of this account belonged to the estate of Frank 
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Casey (Rec. pp. 242, 243) although they conceded the 
validity of the gift of the house; indeed all other gifts 
—to everybody but herself. 

The following is a summary of all the relevant testi¬ 
mony : 

Ten Thousand Dollar Mortgage and Note. 

(Record p. 84 et seq.) 

During the trip which Mr. and Mrs. Casey and Mr. 
and Mrs- Engel made to Los Angeles in the early part 
of 1931 (Rec. p. 109), they had occasion to visit Mrs. 
Mattie T. Jackman and her daughter Berdine Jack- 
man Bovard, cousins of Mrs. Casey, in their home in 
Los Angeles. After their return to Washington, with 
the full knowledge, consent and approval of her hus¬ 
band, Mrs. Casey agreed with Mrs. Jackman to lend 
her $10,000.00. The money was withdrawn from the 
savings account of the National Metropolitan Bank, for 
which Mrs. Jackman and Mrs. Bovard executed a 
promissory note dated May 7, 1931, payable three 
vears after date to the order of Mrs. Frank Casev, with 
interest at the rate of 6 per cent per annum, payable 
annually. At the same time they executed a mortgage 
on property in Los Angeles, California, dated May 20, 
1931, and acknowledged on the 15th day of June, 1931, 
and recorded on the same date, among the official rec¬ 
ords of Los Angeles, California. This transaction was 
carried on through the Title Insurance and Trust Com¬ 
pany, Title Building, 433 South Spring Street, Los 
Angeles, California. (Copy of this note and mort¬ 
gage may be examined at pages 84, 85, 86, 88, 89, 90 
of the record.) After the note and mortgage had been 
returned to her fully executed, and recorded, she placed 
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it with all the other securities in her possession in the 
safe deposit box at the Park Savings Bank. T{ie note 
and mortgage laid around their apartment in th<^ Kene- 
saw, and Robert O. Engel testified (Rec. pp. 109, 117, 
127) that he saw Frank Casey read the mortgage, his 
exact words “The long paper, the big paper that he 
had to unfold.” He has an independent memoijy of it, 
and that it was sent back for correction, for soijne rea¬ 
son (Rec. p. 127). The mortgage was on a blanlj: of the 
Title Insurance and Trust Company of Los Angeles, 
California. (Rec. pp. 84, 90). 

He further testified that his mind was clear; that he 
had seen these papers in the hands of Mr. Casdy; that 
Mr. Casey read them through sometime afte^r their 
last trip to Los Angeles, and Mr. Casey said “It cer¬ 
tainly should be a good investment.” (Rec. pp. 109, 
110). The property was valued at $50,000 to $60,000. 
He further testified (Rec. p. 117) that the note came 
through the mail within a day or so after she came 
back from the trip. Mr. Casey opened it up ajt home 
and read it, he had it in front of him, and looked at it 
(Rec. pp. 109, 117). It continued to lie there fof some¬ 
time until Mrs. Casey put it in the same deposit box. 

Mr. Arthur Boyce Alley, the expert accountant tes¬ 
tified that the money for this mortgage was talfen out 
of Mr. Casey’s savings account in the National Metro¬ 
politan Bank (Rec. p. 210), on April 30, 1931. The 
$10,000.00 check is signed Frank Casey by Nettie C. 
Casey, Attorney. (Rec. p. 210). This $10,000.00 note 
on the 8th to the 10th day of June, 1931, was with the 
$197,000.00 in securities which had been procured by 
Mrs. Casey, either with money she withdrew from the 
National Metropolitan Bank, or by exchange of other 
securities which she had theretofore procured, ^s hav¬ 
ing been delivered from her husband to herself. 
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Thirty-Five Hundred Dollar Note. 

Among the documents in the possession of Mrs. 
Casev at the time of her husband’s death was a certain 
promissory note for the sum of $3,500.00, which was 
' agreed by counsel should be added to Schedule B. Re¬ 
vised. (Rec. p. 207). This note was also secured by a 
chattel mortgage, executed by one, H. 0. Bonebrake, 
who happens to be a brother of Mrs. Casey. The 
$3,500.00, was by checks payable to H. C. Bonebrake 
on the Park Savings Bank out of Mrs. Casey’s individ¬ 
ual checking account in that bank, (Rec. p. 207) accu¬ 
mulated in the manner stated. The first check was for 
$500.00, dated November 4, 1931, the second check was 
for $1,000.00, dated March 2, 1931, the third check was 
for $2,000.00, dated May 18, 1931. (See testimony of 
A. B. Alley Rec. pp. 207 and 200, Exhibit A, Schedule 
2.) Th6 transaction was concluded on May 18, 1931, 
and was started on February 4, 1931 (Rec. p. 216). 
The only testimony in regard to this $3,500.00, is that 
of the accountant. It was in Mrs. Casey’s possession 
on June 8th-10th, 1931, when Mr. Casey, said 4 4 the secu¬ 
rities are Nettie’s”. A. B. Alley, accountant, testi¬ 
fied (Rec. p. 215): “Witness (Alley) had no data in 
the $3,500.00 note except that the check was drawn on 
the Park Savings Bank, Mrs. Casey’s checking ac¬ 
count. The first check was for $500.00 dated Novem¬ 
ber 4, 1931. The second check was in March 1931, for 
$1,000.00; third in May 18,1931, $2,000, each payable to 
H. C. Bonebrake. The stipulation indicated that they 
were drawn for the purchase of a promissory note and 
third check was marked “Balance of Mortgage” * * * 
“The money was paid from her own individual ac¬ 
count in the Park Savings Bank on her own individual 
checks.” (Rec. p. 216). 
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Declarations of Mr. Casey. j 

Mrs. Iris Smith Robison (Rec. p. 180) testified that 
she was Mr. Casey’s nurse when he was at Atlantic 
City in the summer of 1929. (Rec. p. 180). S^ie said 
that Mr. Carl Casey (brother of Frank Caseyi) came 
down one week-end and they and Mrs. Casey w£re dis¬ 
cussing money, and Mr. Casey addressing Mrsi Casey 
said (Rec. p. 183) “Let Tom Hume buy * * * for 
you.” The Court interposing thereupon said: “What 
was it he said? Answer: He said ‘let Tom Hume 
buy it for you.’ ” “The three of them were discuss¬ 
ing bonds. Mrs. Casev said she had some dividends 
she wanted to invest and Mr. Casey said ‘Tom Hume 
can take care of it for you.’ ” She heard him say that 
several times and thev were talking about it [several 
days before Mr. Carl Casey arrived. (Rec. A 184). 

Mr. Robert 0. Engel testified in regard to checks 
that had been received on these trips. He wc^uld en¬ 
dorse them to her and tell her “to do as she pleased, 
to use them as she wished,” (Rec. p. 94) use thd money 
as she wished, as she liked”. (Rec. pp. 94, 9^, 117). 

Mrs. Maude W. Gillman, testified (Rec. pp. 1|6,179) 
that in September, 1928, Mr. Casey said to her :i “Well, 
as far as I am concerned the Stone Straw stock, of 
course, goes back to the Company as is usual, but my 
private stocks and bonds belong to Nettie,” ijieaning 
Mrs. Casey. In regard to this testimony th^ Court 
ruled as follows: 

“Gentlemen of the Jury, I have admitted this 
testimony for your consideration on the pdint that 
it might have a tendency to show the disposition 
of Mr. Casey toward his wife and her grandson 
Bob. It is being accepted here and must not be 
accepted by you as evidence of a gift back in 1928. 
The gift is not claimed to have been made then.” 
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Referring* to the Stone Straw Company stock the 
witness said, 4 ‘All I ever knew was that was his state¬ 
ment to me. (Rec. p. 179). He said,‘The Stone Straw 
stock will revert to the company as is the custom, but 
my own private stocks and bonds belong to Nettie/ 
and it was the present tense.” 

The Stone Straw Company was organized by a man 
named Stone, the husband of a relative of Mr. Casey. 
Stone died leaving everything to his wife, and she dis¬ 
tributed shares of the Stone Straw Company to her 
various relatives including Frank Casey and there was 
a disposition on the part of the relatives to keep it a 
family affair. 

Robert 0. Engel testified that Mr. Casey’s dividend 
checks (Rec. pp. 94, 96) from the Stone Straw Com¬ 
pany were always forwarded to him from the Kenesaw 
Apartment, no matter where they were. He always 
endorsed the cheeks and turned them over to Mrs. 
Casey and told her to “ do with them as she wished and 
use them as she needed, and to do with them as she 
wished.” (Rec. pp. 94, 96). He heard him make such 
expressions on other occasions. It was concerning 
moneys from these coupons, he said to her, “To use the 
money just as she needed, and to use it just as she 
wished.” (Rec. p. 96) By the Court: “Well, when 
she came out showing the deposit slips, he told her 
that? A. Yes.” 

Robert 0. Engel testified that Mrs. Casey would do 
all the spending. (Rec. p. 94). Robert 0. Engel (Rec. 
p. 94) knew that Mr. Casey’s dividend check from the 
Stone Straw Co. was always forwarded to him from the 
Kenesaw Apartment House no matter where they 
were. He always endorsed the checks and turned them 
over to Mrs. Casey and told her to do with them as she 
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wished, and use them as she needed and do with' them 
as she wished. Q. ‘ ’What did you hear him say * * * 
with reference to the disposition of the mone^? A. 
Well, there was nothing that he did say except to 
tell her to use the money as she wished, as she liked. ’ ’ 
(Rec. p. 94). j 

Mr. and Mrs. Casey and Mr. and Mrs. Robert 0. 
Engel were in front of the Park Savings Bank, and 
Mrs. Casey had just come out of the bank after paving 
clipped coupons from the securities in her possession 
and she complained of being tired. Mr. Casey said, 
“Nettie dear, that is too bad; but you know these bonds 
are yours and it is up to you to take care of them.” 
Referring to deposits made from coupons he said (Rec. 
p. 96), “It was splendid. * * * I am glad your securi¬ 
ties are paying so well.” (Rec. p. 98). Referring to 
the Power of Attorney sent to Mr. Casey froln the 
Guaranty Co., the following record speaks for jtself: 

“A. First, Mrs. Casey and myself after! Mrs. 
Casey received this notice. We did not knojw the 
meaning of it. We thought it necessary that Mr. 
Casey should sign * * * and he took it and read 
it and said: ‘No, I am not going to sign it. It is 
not necessary to sign it. The securities are yours, 
and there is no reason for me to sign this power of 
attorney.’ * * * He was speaking to Mrs. Casey.” 

-y. .y. 

WWW 

Mr. Hume came up at Mrs. Casey’s request (i^ec. p. 
110) so that he could explain it more clearly than jEngel 
and Mrs. Casey could; thinking that there might be 
some reason why he should sign it. “So Mr. ilume 
came up and talked to Mr. Casey about it and Mr. 
Casey told Mr. Hume that he would not sign it, that it 
was not necessary, that the securities were Nettie ts and 
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it was not necessary to sign the Power of Attorney 7 ’. 
(The same story was repeated several times on cross- 
examination, Rec. pp. 110, 111, 112.) 

Mrs. Iris Smith Robison testified (Rec. p. 180) that 
Mrs. Casey managed the finances at Atlantic City. 
When they arrived and Mr. Casey said 4 ‘Now Nettie, 
you see that everything is comfortable, and we all get 
fixed right.” He always said “Have you paid the bill 
for the rent and board?” Always asked her if she 
had paid the board or something about it. “The Court: 
Where did she get the money to pay it? Did he give 
it to her? A: That had been turned over to her. She 
had power of attorney before I ever came on the 
case.” (Rec. p. 183). 


Coupons. 

From the day that Mr. Casey was taken sick to the 
day of his death, the coupons from all of the securities 
that had come into her hands either of the original 
securities in his hands on December 31, 1928, or those 
exchanged or those purchased by money withdrawn 
from the National Metropolitan Bank (Rec. p. 208) 
she deposited in her own individual name in the Park 
Savings Bank with the full knowledge, consent and 
approval of her husband. The material testimony in 
regard to these coupons is as follows: 

They were always clipped by Mrs. Casey and de¬ 
posited in the Park Savings Bank (Rec. p. 208, testi¬ 
mony of A. B. Alley) and Robert O. Engel frequently 
accompanied his grandmother on these occasions (Rec. 
p. 93) while Mrs. Casey would be cutting coupons 
(Rec. p. 93) Mr. Casey would wait out in the auto¬ 
mobile and wait for her while she went into the bank 
to cut her coupons to deposit. (Rec. pp. 93, 116, 117). 
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She always showed him the deposit slips wh^n she 
came out of the bank after she had been in to clip the 
coupons. The deposit slips were in her own name 
(Rec. p. 93). Nettie C. Casey was the way the ac¬ 
count read. (Rec. p. 93). Robert 0. Engel heaM him 
tell her to use the money from these coupons hs she 
wished, and to use it just as she wished, as slid liked. 
(Rec. pp. 94, 96). By the Court: ‘ 4 Well, whbn she 
came out showing you the deposit slips, he tc^ld her 
that? A. Yes. Q. Why, she had already deposited it 
in the bank in her own name. A. Yes. The Coup;: And 
then he told her, after she had deposited it in thje bank 
in her own name—Did the conversation take! place 
then? A: Yes. Court: I see * * * By the pourt: 
(interposing) tell us an instance. Do not assume or 
suppose. Do you recall incidents when he did do that? 
A. Yes, sir. Q. Tell us that. A. Mrs. Casey \ient in 
the bank to cut these coupons and deposit this tnoney, 
and on coming out of the bank on this occasion was 
the one time, I do not know whether this concerned 
exactly that money or not, but at this time it wjas con¬ 
cerning the purchase of a bond from Mr. Hume and 
Mrs. Casey asked Mr. Casey what he thought of the 
purchase and he told her to go ahead and purchase 
that, and use the money “just as you wish.” (Rec. 
p. 95). 

Robert 0. Engel testified (Rec. p. 95) that always 
after her trip to the bank to clip coupons, colject in¬ 
terest, she always took the deposit slips w;th her 
down to the hospital to show Mr. Casey and shb would 
show them to Mr. Casey and he would remark “That 
is splendid” and “I am glad your securities are pay¬ 
ing so well.” (Rec. pp. 96, 117). I 

Engel heard a conversation between Mrs. ^nd Mr. 
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Casey and Miss Vawter in regard to these coupons 
and the conversation was the same as before. (Rec. 
p. 96). 

Mrs. David H. Harger, an employee of the Park 
Savings Bank in charge of the safe deposit vault tes¬ 
tified (Rec. p. 159), that she occasionally helped Mrs. 
Casey to put coupons in an envelope, and occasionally 
helped her to list them and make out the tax for her 
and deposit them for her. She has personal knowl¬ 
edge of the fact that she cut coupons off. She used to 
see her. She came by herself a great many times, 
sometimes her grandson, Mr. Engel, would come with 
her. Mr. Thomas Hume came several times. Mr. 
Casey was with her on one occasion after he had been 
ill and out of the hospital. He came into the bank 
with Mts. Casev. The occasions for her visiting these 
boxes was to put things into them and cut coupons. 
(Rec. p. 159). 

Mrs. Harger identified a number of original deposit 
slips for the Park Savings Bank in the name of Nettie 
C. Casey (Rec. p. 166) and the majority of them were 
coupons, the first dated August 9, 1928, down to Sep¬ 
tember 6, 1932, and that account was in the name of 
Nettie C. Casey. (Rec. p. 160). 

Mrs. Harger identified a number of duplicate de¬ 
posit slips. (Rec. p. 165). 

Mr. Robert 0. Engel (Rec. p. 93) knew that Mrs. 
Casey went to the Park Savings Bank to clip coupons. 
Mrs. Robert 0. Engel testified (Rec. p. 159) he was 
very solicitous of her, and one day she came out and 
sighed and said she was very tired, and Mr. Casey 
who was present, said “ Nettie, dear, that is too bad, 
but you know these bonds are yours, and it is up to 
you to take care of them.” That statement was made 
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between the time they came home and summed, after 
the first trip, between the two trips. Mrs. Casey testi¬ 
fied that it was not until after Mr. Casey’s illness that 
she first cut the coupons, Mr. Carl Casey (niow de¬ 
ceased) went with her over to the bank and tl^ey did 
it together. He went to show her how to do it.j 

Confirmations. 

Every transaction in connection with the pujrchase, 
sale or exchange of securities from December 3^, 1928, 
to September 7,1932, was evidenced by certain Written 
documents which have been denominated “Confirma¬ 
tions”, by Mr. Thomas Hume, broker and othbr wit¬ 
nesses. (Rec. p. 132). (For list of confirmations see 
Rec. pp. 142-145). 

Robert 0. Engel testified (Rec. p. 128) that Mr. 
Casey saw these confirmations “1 have seen him see 
many of them, most of them. I could not say that he 
saw every one; but I know he has seen a grea^; many 
of them.” He has seen him read them. In regard to 
these confirmations Mr. Lesh counsel for the Appellees 
(Rec. p. 129) said, “These are confirmations |of au¬ 
thentic transactions. I know they are all right.)” Mr. 
Robert 0. Engel testified (Rec. pp. 129, 130) that he 
had seen Mrs. Casey show these confirmations to her 
husband in the hospital. It was her custom t}o take 
these confirmations over and show them to him. Mr. 
Lesh: “Did you understand what purpose wa^ to be 
served by doing that. No, unless naturally she Wanted 
her husband to know what she was doing. I don’t 
know of any other reason there could have (been.” 
(Rec. p. 129). She took these confirmations cjver to 
the hospital often, whenever she had any; if ihe re¬ 
ceived any through the mail she would take tiem to 


34 


him. There was no discrimation in regard to what 
she took to show him, whether they were addressed 
to him or to her it made no difference she took them 
both (Rec. p. 130). 

Mr. Thomas Hume (Rec. pp. 130, 131) testified that 
each paper is a confirmation. The Court called atten¬ 
tion to the fact that a few of these transactions ap¬ 
peared to be after Mr. Casey’s death (Rec. p. 131). In 
regard to this point Mr. Hume testified (Rec. p. 137) 
that each paper is a confirmation, and is dated on the 
day upon which the order was received in the office, 
and that the receipts are dated according to the date of 
the closing of the transaction. It is possbile that the 
order might have been given quite some time before 
the delivery, so that the delivery showing the particu¬ 
lar date would not mean the transaction took place on 
that date. The transaction was consummated general¬ 
ly earlier. The quickest would probably mean three 
days. If Mr. Hume got an order one day (Rec. p. 
137) probably the quickest delivery would be the day 
after tomorrow, but particularly on a new issue the 
delivery was two or three weeks, and a general aver¬ 
age would be five days to two weeks after the order 
was given (Rec. p. 137). 

It is contended on behalf of the appellant that 
Frank Casey during the entire time between December 
31,1928, and September 7, 1932, the date of his death, 
gave approval and consented to the appropriation by 
Mrs. Casey to her own account the money derived from 
the coupons and to this end the following testimony 
was adduced. 


35 


Deposit Slips. 

John L. Curtin, employed by the Receiver of the 
Park Savings Bank, produced the original ledger rec¬ 
ords of the account of Mr. Frank Casey and Mrs. Net¬ 
tie Casey, both checking accounts and commercjial ac¬ 
counts. He also produced deposit slip of Frank Casey 
and Mrs. Nettie C. Casey, and also produced the ledger 
record of the savings account in the name of iNettie 
C. Casey and Robert 0. Engel and also the signature 
card of that account. He also produced (Rec. p. 172) 
certain deposit slips on the account of Nettie C. Casey 
and Robert 0. Engel’s savings account in the; Park 
Savings Bank. Referring to the deposit slips in the 
Park Savings Bank shown to Mr. Casey by Mrs. jCasey, 
Robert 0. Engel said: “On numerous occasions Mrs. 
Casey showed Mr. Casey these deposit slips, practical¬ 
ly, every time she would take them down to show them 
to him” (Rec. p. 116). Sometimes the witness| would 
be in the room and sometimes he might not. pe has 
seen her show them to him a number of times. Mr. 
Casey always made some comment on the deposit 
slips. Sometimes he would say “That is fine Nettie” 
or something like that (Rec. p. 116). Miss Vawter was 
present some of the times when these deposit slips 
were shown to Mr. Casey and Robert 0. Engel some 
of the times (Rec. p. 116). Mr. Casey said to Mrs. 
Casey in her presence “that is fine, Nettie. I am glad 
you have that much money in the bank” (Rec. p. 116), 
and Mr. Casey has said he was “glad her securities 
were paying so well” (Rec. p. 117). 

Mrs. Harger testified (Rec. p. 160) “that Mrs. Casey 
always took duplicate deposit slips, because she did 
not have a bank book. She always took duplicates 
home with her instead of having an entry” n^ade in 
the bank book (Rec. p. 160). ! 

I 
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Miss Juanita Vawter testified (Rec. p. 224) that 
when Mr. Casey read the deposit slips he would only 
read aloud the words 41 Park Savings Bank”. He was 
very peculiar that way. He would not read the amount, 
nothing 1 personal, would never talk about anything 
personal. He would just say 44 Park Savings” and 
read it on down himself and say “yes” or “That is 
good” and hand it back to Mrs. Casey. 

Frank Casey’s Account in the Park Savings Bank. 

At the time that Mr. Casey was taken sick he had a 
checking account in the Park Savings Bank. In regard 
to this Robert 0. Engel testified (Rec. pp. 124, 125) he 
remembers the occasion when Mr. Casey drew a check 
of the $2047.11, which closed out that account. There 
were present at the time Mr. Engel, and Mr. and Mrs. 
Casey. There was some discussion between Mr. and 
Mrs. Casey about keeping an account at the Park Sav¬ 
ings Bank when Mrs. Casey was writing all the checks, 
and it was not necessary for him to have the account. 
They decided she should deposit this check from his 
account into her individual account “To use it the 
same as she was with the other” (Rec. p. 124). It 
went into Mrs. Casey’s checking account. The check 
was signed by Mr. Casey in the presence of Mr. Engel. 
He and Mrs. Casey took it over to the bank and she 
deposited it to her own account (Rec. p. 125) The 
Court “Did he sign it himself? Answer: Yes sir. The 
Court: Or did she sign it with her power of attorney? 
Answer: No, sir. He signed it. Mr. Downing: She 
had no power of attorney at the Park Savings Bank. 
The Court: I thought she had a general power of at¬ 
torney to do anything she wanted to. Mr. Downing: 
No, only in the National Metropolitan Bank. The 
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Court: I see. Mr. Downing: The date is Jpne 9, 
1930” (Rec. p. 125). i 

Mr. Arthur Boyce Alley, testified (Rec. p. 2li) that 
Mrs. Casey had no power of attorney upon Mr. Casey’s 
checking account in the Park Savings Bank. The check 
in June, 1930, is drawn by Mr. Casey. It had! to be 
drawn by him and had to be signed by him (l^ec. p. 
213). 

Mr. Alley testified (Rec. p. 217), that Mr. Frank 
Casey’s account in the Park Savings Bank was closed 
on June 9,1930. When Mr. Casey told Mrs. Casey the 
securities were hers there was then on hand in tljie safe 
deposit boxes at the Park Savings Bank or uncjer her 
personal control securities in the sum of $197^000.00 
(Rec. p. 236) exclusive of the $10,000.00 not^ dated 
May 7, 1931, and a $3,500.00 note to the order of H. C. 
Bonebrake, dated May 18, 1931 (Rec. p. 202, Exhibit 
B, Schedule 2). These notes and mortgages wesre put 
in the safe deposit box with the bonds and securities 
(Rec. p. 90) at the Park Savings Bank. 

There was a safe deposit box in the National ^Metro¬ 
politan Bank at the time Mr. Casey was tak^n sick 
and also one at the Park Savings Bank anfl Mrs. 
Casey had a right of access to both of them (Bee. p. 
82). She frequently came with Mr. Casey t6 these 
boxes before he was taken sick. From Decembe}, 1928, 
he never entered the boxes at the Park Saving^ Bank 
(See Mrs. Casey’s testimony, Rec. p. 84) (Pafk Sav¬ 
ings Bank, Rec. p. 154) (Plaintiff’s exhibits 54 and 55, 
Record of calls Park Savings Bank). 

Mrs. Casey also testified (Rec. p. 84, etc.) thqt after 
her husband had been taken sick he never h^d any¬ 
thing to do with the safe deposit box in which the 
securities were kept. She always took care of them, 
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nor did he have anything to do with the buying, selling 
or exchanging of the stock. Mr. Hume did all the buy¬ 
ing, selling and handling and she directed Mr. Hume 

to buv the stocks and bonds after her husband had 
•/ 

been taken sick. She always took care of the securi¬ 
ties, nor did he have anything to do with the buying, 
selling or exchanging of them personally. She direc¬ 
ted Mr. Hume to buy the stocks and bonds. (See also 
testimony of Thomas Hume, Rec. p. 138.) 

Mrs. David Harger testified (Rec. pp. 151, 159), that 

from 1929 to 1932, no one else entered the box or boxes 

in the Park Savings Bank, except Mrs. Casey. At one 

time Mr. Casey was present (Rec. p. 164) when Mrs. 

Casev entered the box after his illness. He sat at the 
* 

table while Mrs. Casey went and got the box and 
brought it out. He sat at the table while the box was 
being opened, and then the box was put away and they 
walked out together. She went in and got the box out 
and pui it on the table for both of them. The Court 
says in its opinion (Rec. p. 237): 

“Mr. Casey did not enter either of the safety 

boxes from the time of the signing of the power 

of attornev until his death .’ 9 
* 

Gifts to Others. 

It appears that Mrs. Casey in the handling of the 
moneys which came into her possession through the 
means of the power of attorney of December 31, 1932, 
made gifts to various persons without protest or ac¬ 
counting therefor to her husband although it is con¬ 
ceded specifically by the court that Mr. Casey knew of 
every transaction that Mrs. Casey had (Opinion of 
Court Record, p. 238). On June 26, 1930, she gave 
$1,000.00 to her grandson Robert O. Engel, and she 
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gave him another $1,000.00, on June 26, 1932 (Rec. p. 
118). These were birthday gifts (Rec. p. 122). It is 
conceded that Mr. Casey knew about these twf) gifts 
and that Mr. Robert O. Engel thanked him as ivell as 
his grandmother. Later on she purchased 1315 Holly 


Street, Northwest, assessed at $13,000.00 fcir her 


grandson, although it was testified that the parket 
value was $15,950 (Rec. p. 118). The first payment 
was $7,000.00. The house cost $16,000.00 according to 
the testimony of Mr. Engel (Rec. p. 119). Sevep thou¬ 
sand was paid on the house, except the mortgage 
which amounted to $9,000.00. There was no second 
trust left hanging. This transaction was in 1931. 

The following is a list of gifts made by Mrs. Casey 
with the knowledge of Mr. Casey to her son, Clarence 
G. Engle: 


June 6, 1931 

$10.00 

July 7, 

100.00 

August 1, 1931 

50.00 

August 17, 

September 1, 

80.00 

25.00 

September 4, 

100.00 

September 14, 

100.00 

September 22, 

500.00 

November 14, 

5.00 

December 15, 

7.50 

December 17, 

10.00 

December 17, 

4.98 


Objection was made (Rec. p. 121) to the introduc¬ 
tion of testimony relative to gifts to others an|i Rob¬ 
ert O. Engel and the Court said: 

“Her husband told her to do as she pleased 
about it. That is the testimony. Is it not proper 
for him (counsel for appellees) to show wl^at she 
did do, to the extent of what she did, and ht>w she 
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did it. He (Robert 0. Engel) testified about the 
joint account that she had created for him with 
the knowledge of Mr. Casey, and that she had been 
drawing checks. lie testified that she attended 
to tlie business affairs, and paid the bills at San 
Antonio and other places. Could he (Counsel for 
Appellees) go on to show that she not only paid the 
bills, but gave this money away to other persons 
for presents and things of that sort * * * I think 
he is still within his rights as far as cross-exami¬ 
nation is concerned. This young man testified as 
I have said, that he knew Mrs. Casey held the 
purse strings in San Antonio and paid hotel bills. 
If nothing more than to test his recollection he has 
a right to ask questions. I overrule the objec¬ 
tion and give you an exception.” 

On one occasion she gave $1,000.00 to her son, Clar¬ 
ence G. Engel, to set him up in the restaurant business 
(Rec. p. 120). Altogether she gave the sum of $2,- 
268.48 to her son (Rec. pp. 120, 121, 122, 123, 200); 
she lent $345.00 to J. W. Simpson and $300.00 to C. E. 
Young (Rec. p. 120). She also gave to Elizabeth O. 
Engel $40.00 and to Emily Engel $25.00. Yet she could 
not give a dollar to herself by way of investment. See 
Exhibit A, Schedule 2, page 200 of Record, for state¬ 
ment of gifts amounting to $9,402.98. 

Bank Balances. 

On the 7th day of September, 1932, there was on 
hand in the checking account of Nettie C. Casey, in 
the Park Savings Bank the sum of $2,171.10, in her 
own individual name. In the name of Nettie C. Casey 
and Robert O. Engel, savings account, joint there was 
$3,055.82; $3,000—of this amount having been trans¬ 
ferred from the National Metropolitan Bank by Nettie 
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C. Casey under her power of attorney the day tyefore 
Mr. Casey died (Rec. p. 201). After the death olf Mr. 
Casey $3,000 in the joint account was transferred to 
an account in the name of Mrs. Casey in the Metro¬ 
politan National Bank. 

The court directed the jury to find a verdict 4mong 
other things to the effect that all the moneys in the 
Park Savings Bank on September 7, 1932, whetjier in 
her individual account, or in the joint account of her¬ 
self and grandson, as well as the $3,000 in the National 
Metropolitan above referred to belonged to the lestate 
of Frank Casey, deceased, and all the stocks and all 
the securities on hand on that day, including the Los 
Angeles $10,000.00 note of May 7, 1931, belonged to 
the estate of Frank Casey, deceased, and the $3j500.00 
note made to her order by her brother H. 
brake belonged to the estate of Frank Casey, 

Genealogy. 

Frank Casey, Carl Casey, Theodora Casey 
one of the appellees, were brothers and sister. |James 
Platt, Landra Platt, Frank Casey, Carl Case^ and 
Mrs. Topliffe were first cousins, the Platt children be¬ 
ing the other appellees and the National Metropoli¬ 
tan Bank. 

Marvin Stone the founder of the Stone Stra^ Com¬ 
pany married Jennie Platt Stone and died leaving the 
Stone Straw Company to her. After her husband died 
Jennie Stone got Carl Casey into the business first, 
and then Frank Casey, and then their cousins James 
Platt and Landra Platt, and after her death tl(e busi¬ 
ness was owned and controlled by Carl Casey,! Frank 
Casev, Landra Platt and James Platt. Under i[he will 
of Jennie Platt Stone, Frank Casey had only a life in- 
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debeased. 
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terest in some shares and others he owned outright. 
Jennie Platt Stone’s will provides that at Mr. Casey’s 
death the stock in which he had only a life interest 
passed to the survivor of the four nephews for their 
lifetime, and at the death of the last survivor, to Mrs. 
Stone’s heirs under the laws of the State of Maryland. 

Schedule B. Revised. 

On pages 71, 72 and 73 appears Schedule B. Re¬ 
vised. This Schedule was prepared by Arthur Boyce 
Alley a Certified Public Accountant and by agreement 
was admitted in evidence. It is stipulated that it sets 
forth every security, Mrs. Casey had at the time of her 
husband’s death which could be the subject of contro¬ 
versy in this cause, except the two promissory notes 
for $10,000.00 and $3,500.00 respectively. 

ASSIGNMENT OF ERRORS. 

The Court erred: 

1. In passing the order of July 14, 1933, overrul¬ 
ing motions of Nettie C. Casey to dismiss the several 
original and amended petitions filed by the defendants 
in the above entitled cause. 

2. In requiring the plaintiff by such order of July 
14, 1933, 4 ‘ To answer said petitions under oath, and to 
disclose to the best of her ability the times when the 
gifts she claims in her answer were made to her.” 

3. In ordering at the trial that Nettie C. Casey be 
made jjarty plaintiff and that Theodora Casey Top- 
liffe, Margaret Platt Gray, James B. Platt, Jr., and 
the National Metropolitan Bank, trustee, be made par¬ 
ties defendant. 

4. In ruling that the burden of proof was on Nettie 
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C. Casey to show that there had been a gift on the part 
of Frank Casey, of his personal property, the tit|le to 
which is in dispute in this case. 

5. In directing a verdict for the defendants. 

6. In directing the jury on the first issue, that their 
answer should be, “No.” 

7. In directing the jury on the second issue, that 
their answer should be, “No.” 

8. In directing the jury to find that Frank Casey did 

not make a gift of the securities listed in Schedule B. 
Revised. I 

9. In directing the jury to find that Frank (jlasey 
did not make a gift to Nettie C. Casey of the mortgage 
note for $3,500.00 acquired February to May, 1^31. 

10. In directing the jury to find that Frank (j^asey 
did not make a gift to Nettie C. Casey of the savings 
deposit of $3,000.00 in the National Metropolitan Bank 
standing in her name. 

11. In directing the jury to find that Fraifk C. 
Casey did not make a gift to Nettie C. Casey bf the 
checking account of $2,171.00 in her name in the Park 
Savings Bank. 

12. In directing the jury to find that Frank Casey 
did not make a gift of the joint savings deposit of 
Nettie C. Casey and of Robert O. Engle of $3,055.82 
in the Park Savings Bank. 

13. In directing the jury to find that the securities 
in Schedule B Revised, the $3,500.00 mortgage note, 
the savings account of $3,000.00 in the National Metro¬ 
politan Bank, the checking account of $2,171.00 jin the 
Park Savings Bank and the joint savings deposit of 
$3,055.82 in the Park Savings Bank appearing jin the 
names of Nettie C. Casey and Robert O. Eng|e, are 
properties of the estate of Frank Casey, deceased. 
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ARGUMENT. 

Assignments of Error 1 and 2. 

Section 1068 of the Code of Law for the District 
of Columbia reads as follows: 

“In both civil and criminal proceedings, husband 
and wife shall be competent but not compellable 
to testify for or against each other.” 

Section 1069 reads: 

“In neither civil nor criminal proceedings shall 
a husband or his wife be competent to testify as 
to any confidential communications made by one 
to the other during the marriage.” 

Assignment of Error No. 1 refers to so much of the 
Order of July 14,1933, as holds that the Probate Court 
of the District of Columbia had jurisdiction over this 
cause and that the court erred in overruling the ap¬ 
pellant’s motion to dismiss the petitions of the de¬ 
fendants Theodora Casey Topliffe, et al, (Rec. p. 15), 
and the petition of the National Metropolitan Bank, 
trustee. (Rec. p. 22). 

Assignment of Error No. 2 refers to that part of the 
Order of. July 14, 1933, (Rec. p. 35) as requires the 
appellant “to answer said petition under oath and to 
disclose to the best of her ability when the gifts she 
claims in her answers were made to her.” 

Counsel for the appellant duly excepted to this 
order (Rec. p. 26), but in compliance therewith filed 
her answer (Rec. p. 27), and her amended answer 
(Rec. p. 34). The contention of the appellant in this 
connection is that she was compelled to give dis¬ 
closures in violation of Section 1069 of the Code of 
Law for the District of Columbia above referred to. 




In the case of McCartney v. Fletcher, 10 App. 0 
the facts were remarkably similar to the ones in J 
case. The court at page 574 said: 
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“The bill is very elaborate in its statements of 
the affairs of the deceased, and presents a very 
remarkable case. It seeks discovery and account 
from a surviving wife, for and in respect of all 
the transactions, dealings and earnings anq ex¬ 
penditures of the husband during his married! life, 
covering a period of about thirty years; upoi the 
theory that the wife was the agent of the husband, 
in the general control and management of\ his 
business, and therefore liable to account as pgent 
for everything in the way of money or property 
that came into her hands during the long period 
of their married life. ? ’ 


On page 593 the court said: 

I 

“The bill is a drag-net, and is a good exapple 
of what has been called a vexatious fishingj bill, 
which the court has always regarded with dis¬ 
favor.’ 9 * * * 


Page 595: 

“Then, the defendant Susan is required to ^tate 
and set forth fully and particularly all the spe¬ 
cial circumstances of and attending the receipt 
of any and all property received by her fronji her 
husband during the period of her married i life; 
thus making it necessary for her to disclosp and 
set forth the confidential communication^ be¬ 
tween herself and her husband, in regard t|o all 
dealings and property transactions between ihem. 
This cannot be required of a wife or widow[, un¬ 
der the statute, which declares that a wife | shall 
not be compellable to disclose any communication 
made to her by her husband during the marriage 
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(Sec. 877, R. S. D. C.); and this is but the principle 
of the common law; and it applies as well after 
the death as during the lifetime of the husband. 
Lucas v. Brooks, 18 Wall. 436, 453; Stein v. Bow¬ 
man, 13 Pet. 210, 222. 

“The death of the husband, as said by the Su¬ 
preme Court, does not weaken the principle, but 
rather increases than lessens the force of the 
rule. * * * And with respect to such question 
of privilege it is perfectly immaterial whether the 
objection be taken by demurrer or answer; the 
defendant is equally protected whether the objec* 
tion be taken in the one way or the other. 77 

Assignments of Error Nos. 3 and 4. 

These two assignments of error can easily be treated 
together. By order of the trial court (Rec. p. 70), the 
court ruled that the appellants should be made parties 
plaintiff and the appellees parties defendants and that 
the burden of proof was upon the plaintiff to show the 
fact of a gift. 

In the case of Myers, et al v. Tschiffely (62 Wash¬ 
ington! Law Reporter 519), this court held that the 
burden of proof is on the donee to establish the gift, 
but in the Tschiffely case the parties to the trans¬ 
action were not husband and wife. A different rule 
prevails where the action is between husband and wife. 

Braxton v. Johnston, 34 App. D. C. 386: 

“It is a settled principle that where a husband 
pays the consideration and has a conveyance of 
the purchased property made to his wife, the pre¬ 
sumption is against a resulting trust for his bene¬ 
fit, and the proof to overcome this presumption 
must be clear and satisfactory. 7 Ockstadt v. 
Bowles, Present term, (34 App. D. C. 58); Mc¬ 
Cartney v. Fletcher, 11 App. D. C. 1. 
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4 4 The rule applies with equal force to a ctse like 
this, where a husband fulfilled only his legid duty 
in providing a home for his wife. To overcome 
the presumption that the money thus expended by 
the husband was a gift to his wife, a contract or 
understanding inconsistent therewith must be 
clearly proven, and, in the absence of an averment 
that such a contract or understanding existed, it 
must be presumed that there was none.” 

Ockstadt v. Boivles, 34 App. D. C. 58: 

4 4 It is a settled principle that where a husband 
pays the consideration, and has a conveyance of 
the purchased property made to his wife, the 
presumption is against a resulting trust for his 
benefit, and the proof to overcome this presump¬ 
tion must be clear and satisfactorv. CdJien v. 
Cohen, 1 App. D. C. 240, 244; McCormick V. Ham- 
mersley, 1 App. D. C. 313-320; McCartney v. Flet¬ 
cher, 11 App. D. C. 1-11. 

4 4 The rule applies wfith even stronger forte in a 
case like this, where the husband delivers i money 
to the wife, whether derived from his earnings or 
otherwise, when we consider that he is under the 
direct legal obligation of support and mainte¬ 
nance.” 

Cohen v. Cohen, 1 App. D. C. 240; 

Balsted, v. Codick, 29 App. D. C. 405 ;| 

Smithsonian Inst. v. Meecli, 179 U. S. 298; 

McCartney v. Fletcher, 11 App. D. C. 1; 

Shea v. McMahon, 10 App. D. C. 65. 

THE DIRECTED VERDICT. ! 

Under this heading we will discuss all th^ other 
assignments of error. 

The controversy never got beyond the second issue, 
namely: Did Frank Casey at any time betwqen De- 


48 


cember 31, 1928, and the time of his death, make gift 
to Nettie C. Casey of money and securities then be¬ 
longing to him, and if so, of what! The first issue is 
necessarily involved in the second. (Rec. pp. 35, 69). 

Issues 3 and 4 involve mental capacity and undue 
influence, and the only question the appellants were 
called upon to establish in the court below according to 
the ruling of the trial court (Rec. p. 69), was to “make 
out a prima facie case of gift” (Rec. p. 69). Conse¬ 
quently, as already stated, we are eliminating all refer¬ 
ence to any testimony which might have been incidently 
or adventitiously brought into the case bearing upon 
Frank Casey’s mental condition, or as to any undue 
influence. We have never produced any testimony on 
that point except the deposition of Dr. E. M. Campbell 
(Rec. p. 23), and the evidence of Mrs. Iris Robison 
(Rec. p. 180), as to which there was an understanding 
in order to expedite the trial and accommodate Mrs. 
Robison because she lived in New York (Rec. p. 230). 

In order to constitute a gift two things are neces¬ 
sary, (1) an intention to give; and (2) delivery which 
may be either actual or constructive, sometimes called 
1 6 symbolic . 9 ’ 

The intention to give may be proved by the declara¬ 
tions of the donor. 28 C. J. 675, 704. 

The ^ourt below rendered two opinions in deciding 
this case, the first of which appears upon page 39 of 
the record. Quoting therefrom, he says: 

^The elements necessary to constitute a valid 
gift are well understood and are not the subject 
of dispute. There must be on the part of the 
donee an intention to give, and a delivery of the 
thing given to or for the donee, in pursuance of 
such intention; and on the part of the donee—ac- 




■ 


i 


I 


I; 




49 


eeptance. What constitutes delivery may defend 
on the nature and situation of the thing* given. |The 
delivery may be symbolic or actual, that is byf ac¬ 
tually transferring the manual custody of the chat¬ 
tel to the donee, or giving to him the symbol wpich 
represents possession. * * * The acceptance 

also may be implied where the gift, otherwise Com¬ 
plete, is beneficial to the donee/ ’ 

i 

. 

On page 40 of the record, the trial court says: 

“It may be assumed that Mr. Casey’s declara¬ 
tions, as testified to by Mr. and Mrs. Engel, cle\arly 
established' the intention to give the securities to 
his wife.” 

We admit the correctness of these statements of law 
and conclusions of fact. A careful examination of both 
of the court’s opinions—the second one beginning on 
page 235 of the record—may be crystallized as fol¬ 
lows: 

1. That the intention to give is established. j 

2. That there was no delivery because at the time 

or times of the alleged gift, Mrs. Casey had been 
constituted by her husband his agent for the 
management of his affairs. j 

3. That Mr. Casey had reserved control oveif the 
subject matter of the gift. 

(A) Because he had a key to the safe-deposit box 
in which they were stored. 

(B) He had access to the depository of I the 
bonds. 

: i 

The intention to give being conceded, (we say clearly 
established) our argument now will be directed t<j> the 
question of 
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DELIVERY. 

The question of intention is generally so intimately 
connected with delivery in the decisions that we will 
not make any further separate reference to it. 

It is important to bear in mind that Mr. Casey main¬ 
tained a safe deposit box in the National Metropolitan 
Bank (Kec. pp. 12, 18, 82, 91), to which his wife had a 
key, and it was at the Park Savings Bank box, with 
which institution she did all her personal business, 
these securities were stored by her. She had no power 
of attorney on the Park Savings Bank from him, be¬ 
cause he had little or no business there. It was her 
bank, not his, although he had a key to the Park Sav¬ 
ings box. 

Practicallv all authorities, hold that it would be an 
idle, meaningless and useless gesture where the subject 
matter of a gift is in possession of the donee, to require 
its delivery to the donor and a redelivery to the donee. 

We quote from 28 C. J. 638, Sec. 28: 

* ‘ Where property is at the time of the gift in the 
possession of the donee, as agent for the donor or 
otherwise, it is not necessary that the donee should 
surrender to the donor his actual possession in 

order that the latter mav redeliver it to him in 

•/ 

execution of the gift, but a relinquishment by the 
donor of all dominion over the property, and rec¬ 
ognition of the possession of the donee as being 
in his own right, is sufficient to perfect the gift.” 

Schooler on Domestic Relations, Student’s Edition, 
6th Edition, 559 Sec. 547: 

“A gift by a husband to his wife is not invalid 
merelv because she knew nothing of it at the time. 
A gift mav be inferred from declarations of inten- 

o 
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tion to make it, coupled with long acquiescence by 
the donor in the donee’s use of the property!as his 
own . 9 7 I 

i 

i 

Hackney v. Vrooman, 62 Barb. 650 (New York): 

“ Where there is a contest respecting a gift be¬ 
tween the donee and the representatives of the 
donor, the declarations of the donor are admissi¬ 
ble, being against his interest when made, and the 
admissions of the testator * * * as an {unani¬ 
mous rule are admissible against his representa¬ 
tives. * * * Held, in the absence of any evi¬ 

dence casting suspicion upon the bona tided of the 
possession of the securities by the mortgagor, at 
the time of his death, such possession was pre¬ 
sumptive evidence of a gift to his wife.” 

Miller v. McMechen , 
of West Virginia 1889: 

Elizabeth Neff, being possessed of thirteen 
slaves, decided to sell them. For the purpose of 
this sale, she made George Neff, her nephew, her 
agent. He sold the slaves for $10,000.00, deposit¬ 
ing the money in his own bank. He claimed a gift 
of the money from his aunt. Her next of kin bring 
this action for an accounting. George had died in 
the meanwhile and the defendant McMechan is the 
administrator de bonis non . 

i 

In the case at bar, Mrs. Casey had the absolute pos¬ 
session and control of all of the securities involved in 
this controversy. She removed them from the safe de¬ 
posit box in the Park Savings Bank, bought them, sold 
them, and exchanged them at her pleasure in lp.er own 
name without let or hindrance from her husbanjd. Any 
moneys that were derived from them either byj way of 
interest after their purchase, or as profit upon ex- 


6 L. R. A. 515, Supreme Court 
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change, she deposited in her own name, in her own ac¬ 
count at the Park Savings Bank with the full knowl¬ 
edge, consent, and approval of her husband, although 
he had his own personal account in the Park Savings 
Bank up to June 9,1930, and at all times an account in 
the National Metropolitan Bank. 

We think the West Virginia case is a counterpart of 
the Casey Case. The donee was the agent of his aunt. 
Mrs. Casey, either by virtue of the power of attorney 
of December 31, 1928, or by implication, was the agent 
of her husband. There is no doubt that she had per¬ 
fect possession and control of the securities, as there is 
no doubt that Neff had perfect possession and control 
of the $10,000.00 in money. The intention to make a 
gift was proven by the declarations of the donors. The 
bill of sale for the slaves was issued as 4 4 Elizabeth 
Neff; George S. Neff, Agent”. All checks for the pur¬ 
chase of securities by Mrs. Casey was signed, 4 4 Frank 
Casey; Nettie Casey, Attorney.” The money after 
deposit, was retained and disposed of in his own name, 
and as his own property, the same as the case at bar. 
The declarations of intention to give were not as posi¬ 
tive in the West Virginia case as in the case at bar. 
Mr. Casey never at any time called on appellant for 
the account. Now then can these second cousins ? 

The court said: 

4 4 It is settled law of both this country and Eng¬ 
land (Grant v. Grant , 43 Beav. 623). That there 
can be no parol gift without actual delivery of the 
thing given, or some act of the donor which 
amounts to a complete transfer of the title and 
possession of the thing given to the donee, for 
otherwise there can vest in the donee no right or 
title in or to it, or divest the right or title of the 
donor. * * * The material matter here is not 
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that there must be an actual delivery, but vjhat is 
the character of the evidence necessary to prove 
the delivery, and whether or not the evidence in 
this cause is sufficient to prove that the fund in 
controversy was in fact ever delivered so as to 
divest the right and title of the donor and vest the 
same in the donee. 

“The conduct and declarations of Elizabeth, 
supplemented by the facts and circumstances con¬ 
firming them, are ample to establish a complete 
gift of the fund to George. The circumstances 
and conduct of the donor here would seem tcf be of 
themselves sufficient to show a gift. 

* * * He used and disposed of this money as 
his own with the knowledge of the donoJ. He 
never rendered any account to her and she I never 
demanded one. The friendly and intimate rela¬ 
tion between them was not only not disturbed but 
intensified by his care and acts of kindness and 
her appreciation and fondness for him. If \fe add 
to these and the other attending facts and circum¬ 
stances hereinbefore detailed, the repeated dec¬ 
larations of the donor that she had given the said 
fund to the donee, we have clear and convincing 
proof that there was an absolute and complete gift 
of said fund to her nephew.’ ’ j 

Tenbrook v. Brown, 17 Ind. 410 (Warren’s bases, 
204). Also cited in 28 C. J. 633, the court said: j 

“The controversy in the case grew, maiiily out 
of the fact that the defendant claimed the most of 
the personal property, supposed to have be6n left 
by the deceased, as having been given to h|im by 
the deceased in his lifetime. * * * Njow, it 

seems clear enough that if the property in| ques¬ 
tion was in the possession of the defendant, as 
agent or manager for his father, at the time of 
the gift, still, his father might execute to jhim a 
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valid gift of the property while thus in his pos¬ 
session. The law clearly would not require in 
such cases, that the defendant should first sur¬ 
render his actual possession to his father in order 
that his father might redeliver the property to 
him in execution of the gift. It would seem that 
in such case the gift would be complete if the 
father bestowed the property upon the defendant 
and relinquished all dominion and control over it, 
and recognized the defendant’s possession thereof 
as being in his own right; and if the defendant on 
his part accepted the gift and retained possession 
of the property in virtue thereof with his father’s 
consent. Actual delivery could not be made with¬ 
out first going through the useless formality of 
surrendering up possession because possession 
was alreadv in the defendant. Such acts as above 
indicated would seem to be equivalent to a deliv¬ 
ery and to be sufficient to vest property in the 
donee. ’ ’ 

In re Mills Estate , 158 N. Y. Sup. 1100-1101,172 App- 
Div. 530. This case has had the approval of the high¬ 
est court of the state of New York. The father of 
Ogden Mills desired to give to his son and his daughter, 
Mrs. Eeid, $1,000,000 each. The donor was in Cali¬ 
fornia. He directed his bookkeeper in New York to 
make the proper entries in his accounts which would 
evidence the transfer of certain shares of stock and 
moneys, by the father to the son and daughter, in the 
sum of one million dollars each. The stock in question 
was in the possession of Ogden Mills and was kept by 
him in a safe deposit vault of the New York Stock Ex¬ 
change. About a year before the father had trans- 
ferred his vault to the name of his son, Ogden. Ogden 
also had a general power of attorney from his father 
giving him complete control over his father’s business. 
The Court said: 
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“Unless the law demanded as a prerequisite of 
the gifts, that Mr. Mills should have physically 
handed the stock to his son and daughter wq think 
there was abundant proof of gifts inter vivqs. In 
the case of Champney v. Blanchard, 39 N. Y. 11, 
at page 116, the Court said: ‘Delivery of tfye sub¬ 
ject matter is, no doubt, essential to a gift, either 
inter vivos or mortis causa; but the object of de¬ 
livery is to give possession, and in this case pos¬ 
session was already complete in the doneq. No 
further delivery was necessary, nor was it possi¬ 
ble, without first returning the property to the 
donor, that it might be redelivered to the doijiee, an 
idle an unmeaning ceremony.’’ In the dise of 
Porter v. Gardner, 60 Hun. 571, at page 575, the 
Court said: 

“If the article given is at the time in the cus¬ 
tody of the donee, the declarations of the dqnor to 
the effect that the donee is absolute owner, and 
characterizing the possession of the donee a$ abso¬ 
lute will authorize the inference of complete de¬ 
livery by the donor. * * * 

“The courts of other states have held that a 
manual delivery is not necessary when the in¬ 
tended donee is already in possession. Providence 
Institute for Savings v. Taft , 14 R. I. 502; Ten- 
hrook v. Brown, 17 Ind. 410, 413; Wing Executors 
v. Merchants , 57 Me. 383. The case of McGavie 
v. Cossum, 72 App. Div. 35, 76 N. Y. Supp. 305, is 
authority for holding that actual physical delivery 
of the property is not essential to a valid gilt inter 
vivos. * * * Among other things the! court 

said: 

* * * We are of opinion that what wqs done 
constituted a good gift inter vivos. Actual de¬ 
livery, by reason of the illness of the owner) of the 
bonds, and their possession at that time |by the 
bank, was physically impossible; but theie was 
present, as evidenced by the writing of the de¬ 
ceased, not only the intention to then give, but also 
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the intention to then deliver the thing given. The 
owner did all he could do in this respect. It was a 
good, constructive or symbolical delivery, and this, 
under the circumstances, was sufficient to vest 
good title in the plaintiff. ’ 

“So in the case at bar, actual delivery was im¬ 
possible. * '* * In addition to this, the securi¬ 
ties were already in possession of one of the 
donees, and no further act of Mr. Mills could 
make his possession more complete.” 

Calvin v. Free, 71 Pac. 823, 66 Kan. 466, is another 
case wherein the court held that possession at the time 
of the gift was sufficient delivery, in which case the 
court said: 

“It is settled law that where the donee has pos¬ 
session of the subject of the gift—the donor yet 
retaining some dominion over it—there is no need, 
if the donor shall desire to surrender such re¬ 
served rights, to first retake the property into his 
possession and then redeliver it to the donee with 
a full surrender; but it is sufficient to complete a 
formerly incomplete gift for the donor to make 
final surrender of or direction concerning it, the 
donee all the while retaining possession. 14 A. & 
E. Ency. Law (2d Ed.) 1019. Indeed, it seems 
that deliverv in no case need be simultaneous with 
the gift in order to its validity, but such delivery 
may either precede or follow. * * * 14 A. & E. 
Ency. Law (2d Ed.) 1026.” 

The Case of Osgood v. Carter, 87 Atl. 477; 110 Me. 
550, is an action in trover to recover the value of one 
savings bank deposit, etc. The court said: 

“The law requires gifts inter vivos to be com¬ 
pleted by actual delivery to the donee, or to some 
person for him, unless the property which is the 


i 
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subject of the gift is at the time in the possession 
of the donee, and in this case all the property- 
sued for as to which there is no positive testimony 
of delivery was in the possession of the defendant. 
In such cases the evidence must be clear and (satis¬ 
factory that the donor had relinquished all control 
of and claim to the subject of the gift; but the de¬ 
livery may be proved by circumstances ^hich 
clearly and satisfactorily show a delivery. With 
nothing to contradict the positive testimony or wit¬ 
nesses for the defense tending to prove the de¬ 
livery, the mother’s declarations that she' had 
given the property in dispute to the defendant, and 
the possession taken and retained by the defen- 
dant under the circumstances disclosed in the| case, 
we think the jury were authorized to find thht the 
property sued for was the property of the defen¬ 
dant given her by her mother, and that th^ gift 
had been actually completed by a delivery tjo the 
defendant.” 

See also Gray v. Gray, 111 Me. 21; Carod\ne v. 
Carodine, 58 Miss. 286; Newman v. Bost, 122 |N. C. 
524, 29 S. E. 848; Providence Savings Institute v. 
Taft, 14 R. I. 502; Seibling v. Seibling, 11 iS. C. 
Eq. 600; Patterson v. Patterson, 27 S. "WL 837 
(Tex.); Woodridge v. R. I. Savings Bank , 81 Vt. 
147; Ross v. Draper, 55 Vt. 404; Poff v. Poff, 128 
Va. 62, 194 S. E. 719; Jackson v. Hammer, 67 
Wash. 385, 28 C. J. 638; Drew v. Hagerty } 17 Atl. 
63 (Maine 1889). 

< 

It is a conceded fact in this case that the only time 
Mrf. Casey’s attention was called to the capacity 
in which Mrs. Casey held the securities mentioned in 
“Schedule B. Revised” (Rec. p. 71), was between June 
the eighth and tenth, 1931. When Mrs. Casey took con¬ 
trol of all of her husband’s securities, on December 31, 
1928, there were $71,000 worth (Rec. pp. 201, 202J). 
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Acting with express permission to do what she 
pleased with his money she in her own name, pur¬ 
chased bonds and exchanged others so that on June 
10th, she had $197,000 worth of securities in the Park 
Savings Bank (Rec. p. 202). She had practically dis¬ 
posed of all of the securities that her husband orig¬ 
inally had on December 31, 1928, and there were but a 
few of them left. Such was the state of facts when 
the following incident occurred: After December 31, 
1928, when the power of attorney to the National Met¬ 
ropolitan Bank was executed, the broker who had 
served Mr. Casey up to this time noticed a change in 
the method of dealing with it—the Guaranty Company 
of New York. The sales, purchases and exchanges 
were all in Mrs. Casey’s name although the checks 
were paid by her, Nettie C. Casey, Attorney for Frank 
Casey. In order to make certain of Mrs. Casey’s re¬ 
lationship towards her husband they forwarded to him 
through their Washington agent a power of attorney 
(Rec. pp. 74, 132), which would have, if executed, 
specifically named Mrs. Casey as his agent for the pur¬ 
poses of these stock transactions. When the paper 
was presented to him by Mrs. Casey and her grand¬ 
son, and subsequently by the Washington agent, of the 
Guaranty Company of New York, he refused to sign 
it, because, as he said, it was not necessary, for all of 
the securities belonged to his wife (Rec. pp. 132, 135, 
175). 

This conclusively shows that he did not consider her 
his agent for the purposes of these buyings and sell¬ 
ings and exchanges, and he recognized her absolute 
ownership of the bonds. 

The trial court in its opinion (Rec. p. 46) says ‘‘at 
no time after the alleged gifts did Mrs. Casey have the 
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exclusive possession of the securities, on the coiitrary 
we find that she recognized the rights of her hiisband 
sometime in June, 1931, when she requested that he 
give her power of attorney to transact his business 
with the Guaranty Company of New York; and again 
in February, 1932, when she changed the bofces to 
larger ones, and had the new boxes registered in the 
names of Frank Casey and Nettie C. Casey.” In the 
first place, she never at any time requested her hus¬ 
band to give her power of attorney to transact hi^ busi¬ 
ness with the Guaranty Company of New York. This 
is clearly a misunderstanding of the testimony^ The 
court evidently refers to the time when the 
Company requested him to sign a power of 
which would satisfy it as to whether or not site was 
acting in her own right in carrying on these transac¬ 
tions in her own name or merely as agent for li|r hus¬ 
band. It is quite evident that the trial court was of 
opinion that the power of attorney of December 31, 
1928, was a blanket authorization for Mrs. Cdsey to 
transact all Mr. Casey’s business, and he distinctly so 
stated (Rec. p. 125). In this, of course, he was mis¬ 
taken, and this idea we think seemed to control his 
line of thought throughout the case (Rec. p. 12b; this 
brief pp. 9, 36). “The Court: Did he sign it himself. 
Ans.: Yes, sir. The Court: Or did she sign ^t with 
her power of attorney? Answer. No sir. He signed 
it. Mr. Downing: She had no power of attorney on 
the Park Savings Bank. The Court: I thought she had 
a general power of attorney to do anything she wanted 
to. Mr. Downing: No, only in the National Metro¬ 
politan Bank. The Court: I see. ’ ’ 

She is a plain unsophisticated woman. Her grand¬ 
son had evidently no more experience than slje had. 


Guaranty 

attorney 
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They thought because it came from the Guaranty Com¬ 
pany the power of attorney ought to be signed; not 
that they asked it or desired it, but Mr. Casey knew 
what it meant. He knew that if he signed this power 
of attorney, it meant that henceforth the transactions 
previously conducted in his wife’s name would after¬ 
wards be conducted for him and on his behalf. He ex¬ 
pressly Repudiated any such suggestion, positively re¬ 
fusing his wife and grandson, and later their business 
agent and the representative of the Guaranty Com¬ 
pany of New York. Thus, in no uncertain terms he 
proclaimed to everybody in the world who was then 
interested, that she was acting on her own behalf be¬ 
cause the securities belonged to her. A more positive 
evidence of an intention to give, and a more complete 
delivery under the above decisions cannot be very 
easily conceived. So much for the trial courts con¬ 
ception of the testimony. 

In regard to the changing of the boxes to larger 
ones and having the new boxes registered in the names 
of Fraiik Casey and Nettie Casey, the court fails to 
mention the fact that these new boxes were paid for 
by her with her own money drawn by checks on the 
Park Savings Bank in her own name (See copies of 
cheeks Bee. p. 158 and Mrs. Harger’s testimony Bee. 
p. 151). 

In the second opinion of the court (Bee. pp. 235-242) 
at 241 the court says: “the possession of Mrs. Casey 
has little if any weight, because her possession of the 
securities has been accounted for.” We think the pos¬ 
session of Mrs. Casey is as absolute and complete as it 
is possible for any possession to be. She took com¬ 
plete, uncontrolled dominion of the original $71,000 
worth of securities which her husband owmed on the 
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date that he signed the power of attorney dated, De¬ 
cember 31, 1928, authorizing her to deposit and with¬ 
draw his money in and from the National Metropolitan 
Bank. She exchanged most of those and bought others 
in her own name. She could have put them in j her 
trunk as well as the safe deposit box, but no one would 
expect her to do such an unbusinesslike thing. Etery 
one of the transactions was evidenced by written docu¬ 
ments called 4 4 confirmations ’ ’. 

The trial court also construes the fact that this de¬ 
voted wife of thirty years married life consulted her 
husband, as evidence tending to show that she was not 
acting for herself in these bond matters. It would be 
a most strange, unusual and indeed unnatural thii^g if 
a faithful and loving wife should have done otherwise. 
If her husband had never owned a dollar of thes^ se¬ 
curities, this wife w T ould have consulted him, advised 
with him, and no doubt have taken his advice ii} the 
disposition of everything, even as to property in which 
he never had a personal interest. We believe thatj this 
wife had the unquestioned, undisputed and absolute 
possession of these bonds, but this court has he^d in 
two different occasions that possession at the tin^e of 
the gifts or even thereafter is not absolutely necessary. 
Conion v. Turley, 56 App. D. C. 95: 

In this case one Rudden being the owner of cer¬ 
tain Victory Bonds said to the cashier of th^ Co¬ 
lumbia National Bank, “I want these placed in 
safekeeping for my daughter and I want a receipt 
made out in her name * * * the reason foij this 
is if anything happens to me I want my daughter 
to have these bonds. ’ ’ The bonds were then placed 
in an envelope marked “Margaret V. Turley”, 
and this was placed in the safekeeping department 
of the bank. The cashier executed a receipt m the 
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following form: “Received of Margaret V. Turley 
$10,500, in Victory 4^4, said notes for safekeep¬ 
ing.” Later on Mr. Rudden showed the receipt to 
Mrs. Turley who returned it to his clerk, and it 
was placed in Mr. Rudden’s strong box, and re¬ 
mained there until after his death. In the mean¬ 
time Rudden clipped the coupons from the bonds 
and placed them to his own individual account in 
the Columbia National Bank. This Court held 
that there was a complete gift. 

In the case of Garrett v. Keister, 61 App. D. C. 25: 

This court held that there was a complete gift 
of a certain promissory note, secured by real es¬ 
tate belonging to the donor, to her son. The note 
had been delivered to the real estate agent, who 
hhd charge of the sale of a piece of property for 
her, and represented deferred purchase money. 
Before the note was delivered to her son she died. 
He never had the note in his possession, and he 
never even knew his mother had intended to give 
him this note. This court held that the gift was 
complete and that the real estate agent was acting 
for both parties. 

THE CASE AT BAR. 

Mrs. Casey did exactly whatever she pleased with 
the securities and to hold that she was merely acting 
for him, in spite of his unequivocal repudiation of her 
possessing any such character is quite difficult for us 
to understand 

RESERVING CONTROL. 

The only other contention of counsel in the court be¬ 
low was that Mr. Casey reserved control of the dis¬ 
position of these things. It is only from the arguments 


in the trial court that we surmise what the arguments 
will be in this court. They strenously urged upon the 
trial Justice that Mr. Casey had reserved in himself a 
control over the ultimate destiny of these securities, 
and the court seems to have adopted that view. 

First, because Mr. Casey had a key to the safety 
deposit box in which the bonds were stored; secondly, 
because Mrs. Casey continued to use a safety deposit 
box to which both he and she had a key, in whicjh his 
securities had been held before December 31, 1928; 
thirdly, because after she took out other boxes sink pro¬ 
vided that he should have a key to them. It might be 
significant that Mr. Casey had another box in tlife Na¬ 
tional Metropolitan Bank to which Mrs. Casey 1 also 
had a key, but in which she never put any of these 
securities she is now claiming (Rec. pp. 12, 18, 82, 91). 
She kept all her own things in the Park Savings Bank 
box including the bonds, and he never even suggested 
that his things be separated. 

The court summarized in his second opinion (Rec. 
p. 237) what he says is the history of these boxefe, and 
for the moment we will assume it to be correct. 


“When the safety box No. 607 became too small 
for the purpose a large box No. 375, was Rented 
and held in the joint names of Mr. and Mrs. (^asey. 
Later and on the 27th day of October, 1930, an 
additional box No. 1216, was changed to a larger 
box, No. 1526, and box No. 375, was likewise 
changed to a larger box No. 1516, both of |which 
were held in the joint name of Mr. and! Mrs. 
Casey.” 

We note at this time one misstatement namelyj“that 
these boxes were held jointly”. As already saifl, and 
for the reason given, they were held in 


common. 
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As the 1 trial court says on page 237 of the record: 

“Mr. Casey did not enter either of the safety 
boxes from the time of the signing of the power of 
attorney until his death. On one occasion during 
that period Mr. Casey accompanied Mrs. Casey to 
the bank and sat at the table, while she went into 
the vault obtained the box and brought it to the 
table where he was seated. The box was then 
opened in his presence. ” 

On this theory alone counsel for the appellees, and 
the court below, contended that in some way or other 
Mr. Casey retained title in, or control over the securi¬ 
ties which Mrs. Casey had bought in her own name, 
with his knowledge, and which he had positively said 
in the most solemn manner belonged absolutely to her. 

The evidence shows (Rec. pp. 150-151) that the orig¬ 
inal box which had been originally taken out by Mr. 
Casey had been transferred to a larger one, and after 
that every other box was rented by Mrs. Casey alone 
(Rec. p. 150), but it seems Mr. Casey had the privilege 
of access. If the contention of counsel in the trial 
court is 1 correct, then no man or no wife could make a 
gift, we will say of money or jewelry, to each other 
where the trunk or other receptacle in which the sub¬ 
ject matter of the gift was held was accessible to both 
the donor and donee. Let us take this as an analogy: 

Suppose Mr. A keeps his cash in a trunk which 
is used indiscriminately both by himself and his 
wife, and he says to her, there is a thousand dol¬ 
lars in that trunk help yourself, do what you please 
with it. She buys one thousand shares of stock in 
her own name with money taken out of this trunk 
and then returns it to the trunk to which they both 
have access. Of course, the stock is hers. Where 
is the difference here? 


The absurdity of the contention is apparent. We 
think the analogy is perfect. This is the exact situa¬ 
tion in regard to the $197,000.00 worth of securities 
mentioned in Schedule B. Revised (Rec. p. 71). It is 
understood that Schedule B. Revised gives a correct 
list of all the securities in dispute, except a $10,0(}0.00 
note and mortgage and a $3,500.00 note and mortgage. 
As to which later. 

No case was cited by the Court, nor do we recall any 
case cited by the defendants, to the effect that assum¬ 
ing an intention to give, no gift was consummated 
where the possession w T as actually with the proposed 
donee at the time of the expression of that intention. 
Hence we were a little surprised when the court b^elow 
said (Rec. p. 241): j 

4 ‘ The possession by Mrs. Casey has little, if any 
weight” and in the very next paragraph says, 
“The mere right of access to a place of deposit 
will not constitute a gift where the donor has not 
relinquished his dominion and control toj the 
donee.’’ 28 C. J. 634, Sec. 23. I 

i 

I 

Examination of Section 23 discloses that the sen¬ 
tence quoted by the court is the last clause of a (Com¬ 
pound sentence which reads as follows: 

“The fact that the donor has lawful access to 
the place of deposit of the thing given do^s not 
invalidate the gift if the donee has also the I same 
access to such depository, and has such control 
over the thing given that he may remove it alt any 
time he chooses to do so; but the mere right of 
access to a place of deposit will not constiiute a 
gift where the donor has not relinquished hts do¬ 
minion and control to the donee.” 
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The part in italics is the clause quoted by the court, 
but it is quite evident, when the whole sentence is read, 
an entirely different application of the law is apparent. 

So far it has not been contended by opposing counsel 
that the appellant had no possession of the subject 
matter of the gift, but that possession or no posses¬ 
sion, even if the thing had been actually delivered, 
there is no completed gift as long as any reservation 
of control is in the donor. 

In our judgment the court below and counsel have 
not distinguished between right and opportunity. Un¬ 
doubtedly Mr. Casey had the power to repossess him¬ 
self of these securities and monies, but if he had in the 
face of all of the circumstances, having told his wife 
to do what she pleased with his money, having per¬ 
mitted her to buy these securities in her own name, and 
at the only time that her ownership was questioned he 
distinctly and emphatically repudiated any idea of 
agency on her part as far as the securities were con¬ 
cerned, but positively pronounced them hers. The fact 
that he never once entered the safety deposit box in 
the Pafk Savings Bank is strong evidence that he ac¬ 
knowledged the complete dominion of his wife over 
them. 

The court below thinks, and maybe counsel, that be¬ 
cause Mrs. Casey was not so unwifely as to exclude 
him from the privilege of entering these safety deposit 
boxes, she thereby acknowledged his dominion over 
the bonds. We think the reasonable and charitable 
construction to be placed upon her conduct is as we 
suggested; because she was a truly loving and devoted 
wife. At any rate it was for the jury to decide. 

The only evidence upon which any pretense of argu¬ 
ment can be founded that Mr. Casey had reserved to 
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himself a right of future, or present, disposition of 
these bonds, is the fact that Mrs. Casey gave him the 
opportunity and privilege of entering these bcfxes if 
he wished to. If she had done the unkind thingl of ex¬ 
cluding him, counsel for the appellees would jbe the 
first to condemn her and predicate an argument iof bad 
faith on her part. But there is not a chance of ja sug¬ 
gestion that she at any time did not act in entife poor 
faith. 

The court in its “Memorandum Overruling Motion 
for a New Trial”, on page 44 of the Record, ^ays in 
regard to these boxes: 

“She entered the safety deposit boxes whenever 
necessarv to remove securities for sale aJnd ex- 

V I 

change, and has frequently entered the boxejs when 
necessary to depoist therein the newly acquired 
securities.” j 

To do this she necessarily had to have physical pos¬ 
session of the securities. But in the same paragraph 
the court said: 

“When the safety box No. 607 became tc^o small 
for the purpose, a large box No. 375 was [rented, 
and held in the joint names of Mr. and Mrs] Casey. 
Later, and on the 27th day of October, 11930, an 
additional box No. 1216 was acquired, and field by 
them jointly. Subsequently and on February 24, 
1932, after the alleged gift inter vivos, the box No. 
1216 was changed to a larger box No. 1^)26 and 
box No. 375 was likewise changed to a larger box, 
No. 1516, both of which were held in tlje joint 
names of Mr. and Mrs. Casey, and to whijch each 
had a key.” i 

As a matter of fact, the original box No. j)07 was 
completely abandoned (Rec. pp. 150, 151) ^nd Mr. 
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Casey had no hand or part in the hiring of any of the 
boxes (Rec. p. 149 et seq.). It was womanly love, re¬ 
spect and gratitude that made her put his name on the 
boxes. The money to pay for the rental of these boxes 
was withdrawn from Mrs. Casey’s own personal ac¬ 
count in the Park Savings Bank (See copies of checks 
Rec. p. 158). His apparent indifference as to the place 
of deposit is another argument which the jury might 
properly consider. He not only relinquished his title 
thereto, but was utterly unconcerned as to how they 
were deposited, for the court says (Rec. p. 44): 

“Mr. Casey did not enter either of the safety 
deposit boxes from the time of the signing of the 
powder of attorney until his death. On one occa¬ 
sion during that period, Mr. Casey accompanied 
Mrs. Casey to the bank, and sat at a table while 
she went into the vault and obtained the box and 
brought it to the table where he was seated. The 
box was then opened in his presence.” 

Just how this can beget an idea that he still exercised 
control over these documents is a problem to us. 

The court further says in its opinion: 

“ There is no evidence of actual delivery of the 
securities to Mrs. Casey”. We are again at a loss 
to see any such conclusion. She not only had the 
property in her possession, she sold them^ ex¬ 
changed them and bought them. 

“The fact that the donor has lawful access to 
the depository of the thing given does not invali¬ 
date the gift, if the donee also has the same access 
* to such depository, and has such control over the 
thing given that he may remove it at any time he 
chooses to do so.” (28 C. J. 634, Section 23) 

Beaumont v. Beaumont , 152 Fed. 55, which was an 
action in replevin, and not an equity proceeding 
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wherein the court is judge of both law and facts. [ All 
of the cases cited by the court below were in equity. 

Lucius S. Beaumont rented a box in a safe deposit 
vault in the Lincoln Safe Deposit Company of 'New 
York in the names of himself and his two brothers, 
John and Charles. On one occasion he handed ^John 
25 $1,000 bonds saying “Here John is 25 tionds 
$1,000.00 each I give to you.” He also handed a pack¬ 
age to Charles saying “Here Charles is 25 bonds Ii give 
to you.” “What I want you to do is to give mp the 
coupons—cut off the coupons and give me the coupons 
of these bonds as long as I live.” 

After the suggestion that they should meet j;here 
every six months, they agreed to cut off 2% years 
coupons and give them to Lucius which was done. 
John put his coupons back into the box and Charles 
did likewise, while Lucius put his coupons in. Charles 
then took up the box and carried it to the vault \ydiere 
it was locked in its receptacle. One key was givpn to 
Charles for both the brothers, and the number cjf the 
box and the password were communicated to j;hem. 
Lucius tells them that they had access to the box jwhen 
they pleased, but that he trusted them. 

In a suit by the administrator of Lucius it wa^ con¬ 
tended that there was no gift because of the alleged 
control reservation in the deceased. A verdictf was 
rendered in favor of the administrator but it wps re¬ 
versed. The court said: 

“ If it be contended as it is, that the retention of 
a key to the deposit box by Lucius with the j right 
to resort to it for the purpose of getting the 
coupons was such a retention of control and pos¬ 
session as would enable him to carry the ponds 
away and was therefore inconsistent with th^ idea 
of a gift of the same, it may be replied thit the 
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donee had the same possession and control, and 
the same power of taking away the subject matter 
of the gift and not only so, they had the rightful 
power to do so as well as the physical oppor¬ 
tunity. By giving the key of the box to his 
brothers he evidenced his intention of making a 
gift in presents of the bonds themselves and gave 
them immediate possession and control. * * * 
“Possession and control of the bonds teas exclu¬ 
sive and not the less SO IN LEGAL contemplation 
that the donor had also a key to their place of de¬ 
posit and coidd in violation of their rigid accruing 
from a gift have carried them away. Such an act 
on his part, however, would have been a tort; if 
not a crime, and the physical opportunity of com¬ 
mitting it no more derogates from the complete 
right of ownership and possession in the donee 
than woidd such an act committed by one who had 
no lawful access to the property. 

“It is sufficient for the facts of this case to say 
if the donor with the clear expressed intention of 
making a gift made an actual delivery into the 
hands of donee the fact that the donor has laivfid 
access to the depository of the thing given does 
not invalidate the gift; if the donee has also the 
same access to said depository and has such con¬ 
trol over the thing given that he may remove it 
at any tune he chooses to do so. The intention of 
thf, donor to give and the once vested physical con¬ 
trol in the donee are, we think, the crucial points 
in this case-” 

Gilkinson v. Third Avenue Railroad Company, et al., 
47 App. Div. 472, 63 N. Y. Supp. 792. The donor was 
a Catholic priest and the father of the plaintiff was 
his intimate friend. After the death of the father the 
priest befriended the orphan. He took her (then an 
adult), to the Brooklyn City Trust Company, procured 
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a deposit box, placed in it the stock certificate in con¬ 
troversy, and handed her a key to the box, in which 
she put other of her property. The box was ifi their 
joint names and each retained a key, and from this fact 
the defendant argues that the donor did not so part 
with the dominion and control of the subject as to 
render the gift effectual. The court said: 

“A total exclusion of the power or meand of re¬ 
suming possession by the donor is not necessary 
to the validity of a gift. Coopery. Burr, 45 Barb. 9. 
The only significance of the joint ownership, and 
the common keys, is an indication of the indention 
of the donor, and to assert, in the face of fiis ex¬ 
plicit declaration of a gift to the plaintiff, that he 
meant all the while to retain the property itimself 
is to accuse the worthy priest of a wanton and 
cruel fraud on his confiding friend.” * * * 

Ilynes v. White , 190 Pac. 836. Suit by Hynes, Ad¬ 
ministrator of estate of Alexander Hay against Peggy 
White. Judgment for plaintiff reversed. This was an 
equity proceeding. Trial court found that “the defen¬ 
dant was not entitled to certain of the bonds claimed to 
have been given her May 30, 1930, because it w^is fur¬ 
ther found that they were entrusted to her without the 
intention on the part of Hay to make a gift. H^y took 
her (Mrs. White) to the Union Trust Compankr, say¬ 
ing that he had something to give her. Prior to that 
time he had kept a box in these vaults for his own use. 
Before the visit of Mrs. White he had rented a second 
box which he took in her name. On receiving the box 
he directed her to take it into one of the customer’s 
rooms to which he also took his own deposit box, 
taking from it the bonds found by the court not to 
have been given to her. He said, “I want you to have 
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these.” She put the securities in her box and they 
went to the desk where she signed an order making 
Hay her deputy to visit her box and gave to him one 
of the two keys delivered to her. Others testified to 

the declarations of Hav. 

•/ 

Sometime in 1914, she met Hav and they again went 
to the Safe Deposit vaults, when he gave her another 
bond, which she placed with those first given her. 
The day following the first transaction at the safe de¬ 
posit vault Hay introduced her to a young man at the 
banking house of Sutro and Company, and a day or 
two later he took her back to the safe deposit vaults 
to assure himself that she knew how to open the box. 
Prior to his death she cut the coupons from the bonds 
giving them to Hay to collect, and she testified he paid 
her the interest collected. 

From this evidence the trial court made the finding 
that Hay had no intention of giving the first bonds to 
the defendant, because of the arrangement by which 
he was appointed her deputy to go into the box for the 
avowed purpose of preventing the bonds being taken 
by her two aunts in the event her death should, occur 
before his oicn. The same condition surrounded the 
gift of the bonds in 1914, and he had the same right of 
access to it he had to the first bonds; vet the trial court 
believed the evidence of Mrs. White in regard to that 
gift as it believed her evidence in regard to the $500.00 
note. * * * The declarations of the donor, both be¬ 
fore and after the gift tended to show an intention on 
his part to make an absolute and unconditional gift. 
It is contended that the retention of the key of the 
safe deposit box by the donor with the right to resort 
to it—in that case for the purpose of getting the 
coupons ivas such a retention of control and possession 


as would enable him to carry the bonds away, apd was 
therefore inconsistent with the idea of a gift \)f the 
same . But the donee had the same possession and the 
same power of taking away the subject matter of the 
gift, and not only so but she had the rightful power to 
do so well as the physical opportunity. The cas|es are 
practically uniform in support of this rule. Rbese v. 
Phila. Trust Co., etc., supra; Calkins v. Equitable, etc., 
126 Cal. 531; 59 Pac. 30; Stuart v. Whittiman, supra; 
Pink v. Church, 14 N. Y. Supp. 337; Martin v. J^fartin, 
170 Ill. 18; 48 N. E. 694; Garrison v. Union Trust Mich, 
supra; Gilkinson v. Third Avenue R. Co., 47 App. Div. 
472; 63 N. Y. Supp. 792; Waite v. Grubb, supra,\ Mars- 
ton, Adr. v. Same, 64 N. H. 146, 5 Atl. 713; Blanchard 
v. Shelton, 43 Vermont 513; Reigle v. Wooley, $1 Pac. 
227. I 

Grant Trust Company v. Tucker, 96 N. E. 487, 49 
Inch App. 345. The bonds in this case were enclosed 
in an envelope and left by the deceased for saf^ keep¬ 
ing in the vault of the Marion Bank. The deceased 
wrote upon the envelope 44 April 7, 1899, in casq of my 
death deliver to Cora Breed, H. S. Mark.” Thje pack¬ 
age was delivered to the bank and it was placed in 
the vault. Later additional bonds were put! in the 
envelope to which the deceased referred to as 4 jCora’s 
other bonds”. Webster was cashier of the ba|ik, and 
at the request of Mark, when each quarterly install¬ 
ment of interest fell due on the bonds, detached the in¬ 
terest coupons, and the same were by decedent de¬ 
posited to deceased’s credit in the bank. The deceased 
made declarations to the effect, 4 4 That the bojnds be¬ 
longed to Cora” but that he has reserved the interest 
during his life time. There were other declarations 
and circumstances to the same effect. He did pot after 
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April 7, 1899, assert ownership of said bonds or seek 
to regain possession or control of them. 

The court said: 

“If he desired to retain the interest during his 
life time and give to appellee the principal of the 
bonds with interest thereon after his death, the 
bank could consistently act as trustee for both 
donor and donee for the accomplishment of the 
ends in view.” (See Garrett v. Keister, 61 D. C. 
App. 25 and Conlon v. Turley, 56 App. D. C. 95 
supra.) 

“The contention that there is evidence proving 
that the donor had bonds in his possession after 
they were delivered to the bank is not conclusive 
upon the proposition, for there is other evidence 
showing that the bonds were at all times in the 
absolute control and keeping of the bank, and that 
on divers occasions the donor refused to attempt 
to disturb them, and gave as his reason that he 
had given the bonds to appellee, and would not 
mix them with his own property. * * * That 

the physical possession of the bonds was with the 
bank is not disputed, except as above indicated, 
but the character of that possession is a subject 
of sharp controversv. This controversv can onlv 
be settled by a consideration of the evidence from 
which the court found that the bank held the bonds 
as trustees for appellee, and this conclusion the 
appellant asserts is erroneous * * 

“Considering the relations of the parties, the 
things done and the statements made avd reiter¬ 
ated by the donor, the court was warranted in the 
conclusions reached. In fact, the after conduct of 
the donor ivas consistent with an executed gift.” 

Morgan v. Ball, 5 L. R. A. 579 (Cal.) was a dispute 
over the ownership of a mare, buggy and colt, which 
had been given to the defendant Mrs. Ball by her hus- 
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band. One McCarthy got a judgment against Ball, 
which he transferred to Hecker. Hecker attached the 
property. 

There was nothing in the use of the same property 
by the plaintiff, Belle M. Morgan, which was incon¬ 
sistent with its ownership by her husband, the donor, 
or from which the public could determine that tl]}e title 
of the property had passed by gift or otherwise, to 
the plaintiff. The court held that there was a con¬ 
summated gift. 

The case of Leitch v. Diamond National Bailk Co.. 

1 

234 Pa. 563, we think is determinative of the case at 

bar. 

“The parties here were husband and wife liv¬ 
ing harmoniously and taken up with matters of 
mutual interest; and that must be kept in mind. 
The writer just quoted (Thornton on Gifts, Sec. 
148), very properly says: 

‘The relation of husband and wife is so close 
and their everyday life is so blended that it is 
often difficult to tell when the husband has per¬ 
fected a gift to his wife by delivery. * * * 

The law takes cognizance of these relationships 
of the daily contact of such a donor and donee, 
of the blending, as it were, of their daily walks 
and acts, and will construe an act to amount to 
a delivery, where it often would not if the donor 
and donee were not members of the same lamilv. 
The law does not dispense with an actual or 
constructive delivery, but it accepts the acts of 
the donor if a clear intent to give is shbwn as 
amounting to a delivery when it would [not do 
so if the donor and donee occupied sdparate 
habitations and were not members of the same 
family.’ Thornton on Gifts, 169. This prin¬ 
ciple is recognized in our Pennsylvania dases. 
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4 ‘Thus in Her’s appeal, 5 W. and S. 494, where 
a husband placed coin in a chest or trunk and 
stated that it was for his wife, and that it was his 
wife’s, it was held that there was a gift of the 
coin to his wife. In that case the husband had 
access to the chest and there was no manual de¬ 
livery of the coin by the husband to the wife. He 
merely put it in the chest and said it was hers. 
Practically the same thing was done in the pres¬ 
ent case, except that here the box in which the 
bonds were placed was in the vaults of a bank, 
and not in the house where the parties made their 
home. It will be noted that Her’s Appeal is au¬ 
thority for the admission of evidence of the hus¬ 
band’s declarations as it holds that both subse¬ 
quent declarations and acts of the donor (the hus¬ 
band) were evidence of the gift.” 

“To the same effect was the decision in Wise’s 
Estate, 182, Pa. 168, 171; 37 Atl. 936, where Mr. 
Justice Mitchell said: 

“ ‘Three other witnesses testified to decedent’s 
repeated declarations about the time of the gift, 
that all his property was to be his wife’s.’ * * * 
These declarations would not of course establish 
a gift, but thev are confirmatorv of the intent with 
which the actual deliverv of the securities testified 
to by the other witnesses was made. The evidence 
as a whole is sufficient if believed, to sustain the 
claim of a gift. * * * Her’s Appeal, 61 Pa. 52- 
56; 100 Am. Dec. 609, where Mr. Justice Agnew 
dwelling upon another phase of the decision, said, 
in referring to Her’s Appeal: 

‘There the subject of the gift was money un¬ 
accompanied with any declaration amounting to 
a trust. There money was kept in a lower or false 
bottom of a trunk to which the husband had access 
at all times and to which he often went without 
the presence of his wife. The money continued 
just as much within his actual dominion as if it 



had been kept by him in another place. There was 
no evidence of actual delivery or passing over of 
the money as the gift was inferred from the dec¬ 
larations of the husband that the money was his 
wife’s, his keeping it in the lower division of the 
trunk apart from his other money, his adding to 
it from time to time and taking none away, and 
his wife’s carrying the keys. There was no tjormal 
delivery, no counting of the money, no specific 
sum stated by him; indeed the sum was not known 
except as a probable or supposed amount, so that 
the case in fact rested directly on the declarations 
of the husband and the setting aside of that) much 
money apart from his own; while his actual ac¬ 
cess and control over it, and the legal unity of 
person, made the possession as much his own as 
his wife’s.’” * * * j 

“The facts of the present case bring it within the 
principle of the decision just cited. There is evidence 
here that Mr. Arnold obtained an additional box in 
the safe deposit vault and designated it as his wife’s 
box, saying that he was going to give to Mrs. Arnold 
all of his negotiable bonds, and would put them in this 
box No. 158; that he placed certain securities jin the 

i 

box at the time; that he gave her a key to it aijd pro¬ 
vided that she should have access to it whenever she 
wished; that she did have such access to the box) there¬ 
after ; coming to the bank at times for that purpose in 
company with Mr. Arnold, and sometimes alone; that 
Mrs. Arnold said in the presence of her husband that 
he had given her all his bonds, and that she jwas to 
get any thereafter purchased by him; that Mr. Arnold 
produced a list of the bonds which he said belonged to 
his wife; that his own will and that of Mrs. A rn °ld 
were then prepared in accordance with instructions, 
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and in his own will lie declared that he had turned 
over to Mrs. Arnold a certain portion of his property 
which she had accepted, and that Mr. Arnold read his 
wife’s will and witnessed its execution in which will 
she bequeathed a larg*e estate, when at the time she 
had nothing to bequeath unless she was the owner of 
the bonds. There was also evidence that from time to 
time thereafter Mr. Arnold placed other bonds which 
he purchased in the same box, and that nothing but 
such bonds were placed therein, he having two other 
boxes in the same vault, in which he kept his own se¬ 
curities and valuable papers. Under the principle of 
Her’s Appeal, as cited above from Crawford’s Ap¬ 
peal, all this was evidence from which the fact of de¬ 
livers of the bonds could be found. In Crawford’s 
Appeal a husband placed upon his books to the credit 
of his wife the sum of $3,000.00 and credited interest 
thereon from time to time. It was held that the facts 
of the transaction amounted to evidence of an exe¬ 
cuted gift. (See Re: Mills Estate, 158 N. Y. Supp. 1100, 
supra; Gilkinson v. Third Avenue Railroad Co., 47 
App. Div. 472; 63 N. Y. Supp. 792, supra.) 

We will now examine the cases cited by the court in 
its two opinions, and we contend they have no analogy 
to the case at bar. 

Baurnschmidt v. Baurnschmidt, 97 Md. 35, 54 Atl. 
637, seems to be the keystone of the court’s argument, 
and if we mistake not that of counsel for the appellees, 
at least at the hearing below. 

In the beginning let us note that this is an equity 
proceeding wherein the court is the judge of both the 
facts and the law. The court said: 

“ There can be no gift which the law will recog¬ 
nize where there is reserved to the donor either 
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expressly or as a result of the circumstances and 
conditions attending- the transaction a poVer of 
revocation or dominion over the subject iof the 
gift. There must be no locus poenitcntide and 
there is always a locus poenitentiae when tile sup¬ 
posed donor may at any time undo what pe has 
done * * \” 

“If the donor retains dominion over th^ thing 
given precisely as he had control of it before the 
alleged gift was made there is obviously n[o per¬ 
fected gift because there has been no change in 
possession and there is still an opportunity to 
recant. ’ ’ 

This paragraph is quoted by the court belotw and 
cited in argument by counsel for the appellees. Under 
the state of facts in the case it was a proper state¬ 
ment of the law, but the facts in the Baurns<jhmidt 
case are miles apart from the Casey case. 

It appears that George Baurnschmidt was the owner 
of the George Baurnschmidt Brewing Compajny in 
which his wife held 140 shares given to her by h^r hus¬ 
band. Later he transferred practically all of the ishares 
and property of the George Baurnschmidt Bijewing 
Company to the Maryland Brewing Company including 
the 140 shares belonging to his wife, apparently) with¬ 
out consulting his wife. In consideration of this [trans¬ 
fer certain shares of stock of the Maryland Brewing 
Company were transferred to George Baurnschmidt. 
The 140 shares of stock of the old company which 
were in his wife’s name were substituted by 140 shares 
of the new company in his own name, and tlieic 140 
shares taken in his own name together with several 

hundred thousand dollars worth of securities placed in 
box 4392 in the Mercantile Trust Company which had 

stood in the name of the Baurnschmidt Brewingj Com- 
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pany, was surrendered, and was then rerented to 
George and Margaretha Baurnschmidt to be entered 
severally under the folowing agreement: 

“We agree to hire and hold safe No. 4392 or any 
safe for which it might be exchanged, as joint 
tenants, the survivor, or survivors, to have access 
thereto in case of the death of either.’’ 

After the death of George Baurnschmidt Mrs. Baurn¬ 
schmidt claimed the right to dispose of the contents 
of this box; first, under the terms of the will, and 
secondly, because she became joint tenant with her 
husband bv reason of the form of hiring box No. 4392. 

The court held that he had at all times exercised 
absolute control and dominion over the contents of 
this box including the aforesaid 140 shares and spe¬ 
cifically that the taking of the box out as joint tenants 
conferred no title upon her by reason thereof of the 
contents of the box. 

The court below cited also the case of Chambers v. 
McCreery , 106 Fed. 364. This was an action by Lockey 
F. Chambers, formerly the widow of Edwin Prince, in 
equity praying a decree against the executor of Prince 
for the recovery by Mrs. Chambers of certain bonds 
claimed by the executor to be assets of his estate. It 
was alleged that in the lifetime of Prince he made 
Mrs. Chambers a gift of certain negotiable coupon 
bonds payable to bearer, then deposited in the safe 
deposit vault of the Third National Bank of Cincin¬ 
nati, Ohio, and that “he at the time he so made such 
gift delivered to her the possession of said bonds, she 
becoming thereby vested with a full and valid title to 
the same.” 

Four witnesses testified to declarations of the de- 
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ceased which would tend to show that he had th^ in¬ 
tention to give the bonds to his wife. He gave her] the 
key to the box or drawer, and had introduced lief at 
the bank so that she could have access to the box at 
any time she saw fit to go to it. There were decla¬ 
rations of his made during life allegedly tending to 
show an intention to give. 

The court passing upon the facts as well as the law 
reached a conclusion, indicating many points of weak¬ 
ness in the plaintiff’s testimony, that the evidence was 

not sufficient to satisfv him that Edmond Price [ had 

* 

accomplished a gift of the bonds to his wife. Had the 
Casey case been tried in equity we might have jbeen 
put to the necessity of convincing the court thai its 
findings of fact should be in our favor, but the trial 
court has usurped the functions of the jury. 

The court below in the Casey case said the evidence 
must be clear and convincing, but it was the function of 
the jury to determine that point. He had no right to 
invade the dominion of the jury, and decide that ujider 
all the circumstances of this ease there was no evidence 
whereby a reasonable man could reach the conclusion 
there had been a gift. 

In the McCreerv case the Court said: “All contro¬ 
versies of this character must be determined from 
their own peculiar facts, and in this case the evidence 
offered by the appellants is most unsatisfactory,, 1 said 
evidence is not sufficient to prove that the bonds in 
controversy were ever given or delivered as to divest 
the right and title of Edwin Prince thereto and! vest 
the same in Lockey F. Chambers. We find no ^rror 
in the decree appealed from and the same is affirmed. 
* * * yy e search the record in vain for any testi¬ 

mony showing that Edwin Prince ever delivered the 
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possession of the bonds in controversy to the com¬ 
plainant Lockey F. Chambers. 77 

Another case relied upon by the court below is 
Atchley v. Rimmer, 255 S. W. 366, 148 Tenn. 303. This 
case is easily disposed of. The only evidence produced 
by those who were claiming the gift was that of the 
donee that the deceased said to his niece Nell Rimmer 
“This is yours. 77 

The court held that if this evidence was competent 
it would be conclusive evidence of the gift, but the 
court further held that it was not competent because 
it was a transaction between the donor and the donee 
during the lifetime of the deceased donor. Conse¬ 
quently there could be but one decision and that was 
against the gift. 

The Court below said that he relied upon the Fed¬ 
eral cases more particularly. We call attention to the 
fact that Beaumont v. Beaumont , 152 Fed. 55, is a 
much later case than that of Chambers v. McCreery, 
in 106 Federal. Furthermore that it is an action at 
law before a jury. These we believe are the principle 
cases relied upon by the court below except those in 
this Cburt which we will now proceed to consider. 
The case of Conion v. Turey, 56 App. 95, referred to 
on page 241 has already been discussed in this brief. 

In the case of Lee v. Lee f 55 App. D. C. 344, cited by 
the Court below on page 241 of the Record, the facts 
are that a certain trunk was deposited for safekeeping 
with the National Savings and Trust Company, Wash¬ 
ington, D. C., by Mrs. Mary T. Lee. Prior to the 
placing of the trunk with the Trust Company Mrs. 
Lee executed the following paper: 

“This leather trunk, marked Colonel R. E. Lee, 
U. S. A., and the articles therein contained and 


enumerated below, except those otherwise desig¬ 
nated, were given to me by my brother-in-la^v, the 
late General George Washington Curtis Lee, at 
Ravensworth, Virginia, in the month of February, 
1813, before his death. 

“I, Mary T. Lee (Mrs. W. H. F. Lee) do hereby 
give to my two sons, Robert E. Lee, now living at 
Ravensworth, Virginia, and George Bolling Lee, 
at this time a practicing physician in the City of 
New York, the said trunk and articles aboye re¬ 
ferred to and enumerated below, and all other 
article or articles, or anything whatsoever ^ound 
in said trunk and not herein enumerated, tfyey to 
share and share alike in all of the contents of 
said trunk. (Signed) Mary T. Lee (Mrs. W. H. 
F. Lee).” . [ 

To this writing was attached an itemized list Of the 


contents of the trunk. The bill avers that said 


trunk 


and contents was placed for safekeeping with the Na¬ 
tional Savings and Trust Company, Washington, D. C., 
with instructions that the same should be delivered 
upon call, to either Mary T. Lee (Mrs. W. H. F. Lee), 

eposit 
when 
ds 


Robert E. Lee, or George Bolling Lee. The d 
ticket issued by the Trust Company to Mrs. Lee 
she delivered the trunk for safe-keeping rea 
follows: 


as 


“Deposited with the National Savings and jTrust 
Company * * * by Mrs. Mary T. Lee—Valued 

one thousand dollars, one trunk, sealed, contain¬ 
ing silverware, not examined by the conipany. 
Deliverable also to Robert E. Lee or Doctor G. 
Bolling Lee.” 

(Signed) Mary T. Lecj” 

It is to be observed that in the instructions given by 
Mrs. Lee and the receipt given by her, the truhk was 
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to be delivered either to her or to the others. There 
can be no donbt this was not a consummated gift 
where there had been no possession obtained either by 
Eobert E. Lee or George Bolling* Lee during the life¬ 
time of Mary T. Lee. The court said: 

“The instrument is neither a deed nor a will. 
While it is testamentary in character, it cannot be 
treated as a will because it is not property at¬ 
tested as such. The most that could be said is that 
it indicates an intention on the part of the mother 
to give the contents of the trunk to her two sons 
retaining the same however, subject to her own 
possession and control. It is manifest from the 
conditions under which the trunk was deposited 
with the Trust Company, reserving in Mrs. Lee 
the right to withdraw it at any time, that it was 
not her intention to surrender complete title to 
the property therein contained. The paper was 
executed almost two months before the trunk was 
. delivered conditionally to the trust company. 
This amounted to neither a gift inter vivos nor a 
donatio mortis causa. It is settled law that before 
a gift can be regarded as complete and passing 
absolute title to the property there must be an 
unqualified delivery oi possession.’’ 

Lust v. Miller , 55 App. D. C. 217. A bill was filed 
to recover the sum of $1,800 and the delivery of five 
hundred shares of Chicago Milwaukee and St. Paul 
Eailroad common stock. The plaintiff’s father and a 
certain bank were made parties defendant, a decree 
pro confesso was taken against them. The elder Lust, 
through the Diskonto, deposited in the Hanover Na¬ 
tional Bank of New York, $5,034.60 and five hundred 
St. Paul and Milwaukee shares, which are the subject 
of the suit, together with other shares of stock. Later 
the elder Lust (the alleged donor) instructed Diskonto 
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“to pay Mr. Fritz Lust, by radio telegraph to IJanover 
National Bank, five hundred shares of St. Paul and 
Milwaukee common and $1,800 in cash. ’ ’ The proposed 
donee never took possession although effort w^s made 
to deliver to him bv the bank. 

“The plaintiff was never informed of the abtion of 
his father’s attempt to make him a gift of th^ money 
and stock until long after the Armistice wasj signed. 
In the meantime the stock and money had been seized 
by the Alien Property Custodian on the account of the 
Diskonto Bank.” 

! 

TEN THOUSAND DOLLAR PROMISSORY NOTE. 

After their return from Los Angeles in 1981, Mrs. 
Casey lent $10,000 to Mattie Jackman and Berdine 
Jackman Bovard, for w T hich she took a note and mort- 
gage security. The note was dated May 7,1931, and the 
mortgage May 30, 1931. It was acknowledged and rec¬ 
orded on June 15, 1931. It was made payable to Mrs. 
Casey (Rec. p. 84). The undisputed testimony is that 
Mr. Casey saw and read the note and mortgage and 
returned them to Mrs. Casey. This note was among 
the securities in her possession on the 8th to j 10th of 
June, 1931, when he refused to sign the power df attor¬ 
ney declaring her his agent at the request of tbe Guar¬ 
anty Company of New York, because he said it was 
not necessarv as the securities belonged to his wife. 
If she had given this money outright to her Cousins, 
Mrs. Jackman and Mrs. Bovard, on the theory of 
appellees’ case there would be no claim here for its 
return. Such has been the attitude and conceded posi¬ 
tion of them in the trial of this case; hence no demand 
has been made for the return of the thousands of 
dollars that she lent to relatives and strangers, but 
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because she took security for it in her own individual 
name with her husband’s approval, the security be¬ 
comes a part of this estate. In other words, she could 
do what she pleased with his money, but could not give 
a dollar to herself. On this theory if she bought her¬ 
self a house, or a diamond ring she could not keep 
them. 

In the case of Wliitdke v. Marsh, Admr. N. H. Rep. 
62, Vol. 5, p. 477, the court said: 

44 On a question whether a sum of money de¬ 
livered by a wife to her husband was a gift to him, 
evidence that the husband afterward loaned the 
money, taking a note therefor payable to himself 
with the knowledge of his wife; that the husband 
bought stocks for his wife, taking the certificate 
in her name, and that the wife had money de¬ 
posited in savings banks in her own name, and in 
the name of her husband as trustee for her, is 
competent. ’ ’ 

The appellee loaned the $2000 given to him by his 
wife to one Carlton taking a promissory note therefor 
payable to himself. His wife knew of the loan, that 
the note given therefor was so payable, and made no 
objection. * * * (p. 479). The evidence that the 

money of the deceased wife, deposited in savings bank 
and invested in stocks, stood in her own name, * * * 
and that $2000 was loaned and the note given therefor 
was payable to the appellee with her knowledge and 
without objection on her part, was competent as tend¬ 
ing to show that she regarded the $2,000, as the money 
of the appellee. 

In the case of Hale v. Kennedy, 183 Pac., 723, the 
court said: 
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“The fact that these notes were made to the 
wife with the incidental mortgages is certainly to 
be taken as some evidence tending to show j a gift 
by the husband. We cannot, as counsel seems to 
suggest we should, assume that these mortgages 
may have been taken without the knowledge of 
her husband, for it was necessary for the husband 
to make a deed of the property to the grantees, 
and the court would be altogether justified in in¬ 
ferring that he knew of the mortgages being made 
in the name of the other spouse, even though there 
was no evidence indicating such knowledge, but 
there was evidence to indicate that the wife should 
have this property as her separate estate. 

**##*##'# 

“We do not think it necessary that he should 
in terms and formally declare that he presented 
his interest in the property to the wife. Circum¬ 
stances consisting of conduct, words, and such 
admissions as were testified to would be sufficient 
to establish the fact of a gift.” 

In re Parry's Estate, 188 Pa. 33; 41 Atl. 448. 

William A. Parry purchased two letters of credit, 
each in the sum of $10,000. The letters are in th|e same 
words, of which this is a copy: 

“We hereby authorize the bearers, William A. 
Parry and Minnie H. Parry, his wife, to value at 
sight upon Credit Lyonaise, London, to an amount 
not exceeding 2000 pounds, or at their option 
upon Credit Lynn, Paris, to the extent ofl 50,000 
francs. * * V’ 

The husband died upon the journey and Mrs^ Parry 
cashed the letters of credit and converted the money 
to her own use, “but the Orphan’s Court ruled that 
she was obliged to account for this sum.” Thijs ruling 
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of the court was reversed by the Supreme Court of 
Pennsylvania, October 17, 1898. The court said: 

“'There is not a spark of evidence indicating 
any other intention than that which legally arises 
on the face of the paper. In fact, he may have 
verv reasonably intended that if he died abroad 
among strangers his widow should immediately 
be possessed of funds sufficient for her necessities 
and comfort, independent of any provisions for 
her in his will.” 

Nickerbocker v. Carharl, 71 N. J. Eq. 495. A mort¬ 
gage convevancc made bv the husband and drawn in 
the name of the wife is a good gift. 

Ockstadt v. Bowles , 34 App. D. C. 58. Where a hus¬ 
band pays the purchase price and the title is taken in 
the name of the wife there is no presumption of trust 
for his benefit, but rather of a gift for her benefit. 
Clear and satisfactory proof is required to overcome 
this presumption. * * * “The rule applies with 
even stronger force in a case like this where the hus¬ 
band delivered monev to the wife whether derived 

%» 

from his earnings or otherwise when we consider that 
he is under the direct legal obligation of support and 
maintenance.” 

(Token v. Cohen, 1 App. D. C. 240. The claimant 
filed this bill to have a trust declared in a certain prop¬ 
erty. The deed, however, was taken out in the name of 
the wife onlv. She died intestate survived bv her two 
minor children. The court said: 

“In order to create a resulting trust in a stran¬ 
ger to the title by parol evidence, it must be 
clearly proved that the purchase money was ad¬ 
vanced by him not as a loan or gift. * * * 
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“But where a purchaser takes the conveyance, 
not to a stranger but to his wife the presumption 
of a resulting trust that arises where the grantee 
is one for whom he is under no natural, iporal or 
legal obligation to provide, is rebutted, and the 
contrary presumption arises, that the purchase 
and conveyance was intended as a gift or advance¬ 
ment to the grantee.’’ 

THIRTY-FIVE HUNDRED DOLLAR NOTE. 

■ 

Mrs. Casey at all times, both before and after the 
31st day of December, 1928, when Mr. Casey gave her 
authority to endorse, deposit and withdraw on the 
National Metropolitan Bank, had her account in the 
Park Savings Bank, in her own individual name. She 
apparently had no source of income except frpm her 
husband, and whatever she had in this accountl before 
the power of attorney or after it, necessarily was 
derived from him. There was no dispute that jnoneys 
deposited there before the execution of the pc|wer of 
attorney w T as hers, although it necessarily caihe from 
her husband. After the power of attorney sh^ made 
various deposits there, and, it is not disputed, with 
the knowledge, consent and approval of her husband, 
which she disposed of as she willed. Part bf this 
money was used in gifts and $3,500 of it was given 
to H. C. Bonebrake, who happens to be her brother. 
It seems, however, that in his case she also todk back 
a promissory note for the net amount. (Rec. p. 215). 
The court has held that this also is a part of thb estate 
of Frank Casey, deceased. 

No reason for such ruling is given in either opinions 
of the court below. It has the additional feature, mili- 

I 7 

tating against the decision of the trial court, t)iat the 
money was withdrawn from her own individual ac- 
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count in the Park Savings Bank, and seems to be 
assumed, because the court below so ruled, that Mr. 
Casey knew about this transaction. The citations of 
authority in regard to the Ten Thousand Dollar Note 
are applicable here. 


COUPONS. 

Beginning on page 199 of the Record to page 200 of 
the Record is set out a “Statement of Receipts and 
Disbursements—Nettie C. Casey, Park Savings Bank 
—December 19, 1928, to September 7, 1932.’ ’ 

This statement shows a balance of $344.18, on De¬ 
cember 18, 1928, before the power of attorney on 
December 31, 1928. The total receipts for the period 
above stated in the schedule were $43,960.14; the 
largest item in the account is bond coupons $24,483.00. 
These are interest coupons clipped from the securities 
which she had purchased, and the proceeds of the cou¬ 
pons were deposited by her in her own individual 
name in the Park Savings Bank. It will be remem¬ 
bered that the deposit slips were generally shown to 
her husband and that he apj)roved of her act in de¬ 
positing them in her own individual name. It will be 
remembered that he said “I am glad vour securities 
are paying you so well.” (Rec. p. 96). The other items 
consist of interest, salary, and profits from sale of 
securities. It will thus, be seen that every transaction 
which involved an accural of money from the bond 
purchases or sales was deposited in this account. The 
most pronounced exercise of ownership with the 
knowledge of Mr. Casey. From authorities already 
cited there is only one conclusion and that is, he in¬ 
tended these moneys to belong to his wife. We do not 
think citation of authorities is necessary in view of 



the facts, vet the court below found that she <j>wned 

' * j 

not a dollar of this money, although before his }llness 
she had deposited moneys in that account whi<£h she 
necessarily got from her husband. Yet the court be- 
low says that she could do what she pleased wijth the 
money during his lifetime, but as soon as he dibd she 
must account to these cousins, when the deceased never 
asked for an account. The fact that Mr. Casey up to 
June, 1930, had a personal checking account in the 
Park Savings Bank and two personal accounts !in the 
National Metropolitan Bank, a checking account and 
a savings account in which he could have required her 
to place these moneys if he claimed them, is strong evi¬ 
dence that he at least thought thev were hers. Add to 
that his letting her do what she pleased with his 
money; that she was not his agent, and that the funds 
were hers seems to make the case incontrovertible. 

i 

MR. CASEY’S CHECKING ACCOUNT IN ^HE 
PARK SAVINGS BANK. 

i 

Up to the 9th day of June, 1930 (Rec. pp. 124, 125, 
217), Mr. Casey maintained a checking accountl in the 
Park Savings Bank. On that day he drew h^s own 
personal check for $2047.11, to the order of Mrs. 
Casey, turned it over to her and she deposited it in her 
own individual checking account in the Park Savings 
Bank. More complete evidence of a gift by husband to 
a wife is impossible for us to conceive. Yet thje court 
below held that this was not a gift to Mrs. Casby, and 
that she must account for it (even though thp Park 
Savings Bank, of which the court will take jjudicial 
notice, has become bankrupt), and the balance (jf these 
moneys must be restored to the estate by Mrs. Casey, 
and will be withheld by the trustee out of Mrs. Casey’s 
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income as we have been notified. It is the distinct and 
undisputed contention of the court below, at the in¬ 
stance of counsel, that the day that Mr. Casev died 
this balance should have been transferred to her ac¬ 
count as executrix and her failure to do so makes her 
liable to the estate in that amount. 

SAVINGS ACCOUNT OF NETTIE C. CASEY IN 
THE NATIONAL METROPOLITAN BANK. 

On the 2nd day of February, 1932, an account was 
opened in the Park Savings Bank in the name of 
Nettie 0. Casey or Robert Engel or the Survivor 
(Rec. p. 173). On September 1, 1932, the balance in 
this account was $55.82, (Rec. p. 174) and on Septem¬ 
ber 6, 1932, Mrs. Casey transferred from the National 
Metropolitan Bank, through her power of attorney, 
the sum of $3,000.00, to this joint account, “so that 
I (she) would have sufficient funds to take care of my 
(her) expenses and for his burial and anything that 
was needed.’’ (Rec. p. 174). Had she not done this 
she would have been without sufficient monev on which 

m/ 

to live until her husband’s estate could be available. 
It is reasonable argument that under her right to use 
his money as she pleased, the husband contemplated 
such ah emergency. The trial court has ruled that she 
must reimburse the estate for this $3,000.00. 

On Julv 18, 1932, Mrs. Casev transferred from her 
own checking account in the Park Savings Bank to a 
savings account in her own name in the National 
Metropolitan Bank the sum of $3,000.00. There is no 
relation between the $3,000.00 transferred to the joint 
account on September 6, 1932, and the $3,000.00 trans¬ 
ferred on July 18, 1932, except the similarity of the 
amounts. The trial court (Rec. p. 243) ruled that she 
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must reimburse the estate of Frank Casey for the sum 
of $3,000.00, transferred on July 18, 1932, to the j Na¬ 
tional Metropolitan Bank. It will be remembered ! that 
her checking account in the Park Savings Bank j was 
composed of coupons from securities, profits ifiade 
from the sale or exchange of securities, or money Ipaid 
as cash in transactions involving the bonds; so J that 
this $3,000.00, in the National Metropolitan I^ank 
must be considered and disposed of, as a part o^ the 
moneys accumulated by her from time to time ih the 
Park Savings Bank. 

All of these moneys in the joint accouni of 
Robert O. Engel and Nettie C. Casey, in the Na¬ 
tional Metropolitan Bank and in the Park Savings 
Bank were used by her after his death indiscriminately 
for her own personal expenses, which is an indication 
that she at least believed that she had the absolute 
title to these funds, unless it is to be contended! that 
she acted in bad faith, and there is no evidence iin the 
case to that effect. The evidence is conclusive that he 
considered the money in the Park Savings Bank be¬ 
longed to his wife. If he did not he would have re¬ 
quired her to deposit them in his account in the Park 
Savings Bank up to June 9, 1930, or the National 
Metropolitan Bank up to his death. 

It is also significant that all stocks that wer^ reg¬ 
istered in testator’s name were carefuly retained by 
him in his lock box at the National Metropolitan IBank 
(Rec. p. 91), always separate and apart frorji the 
bearer securities in the Park Savings Bank which 
Mrs. Casey claims as her own, and which he sajd be¬ 
longed to her. | 
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JOINT ACCOUNT OF ROBERT 0. ENGEL AND 
NETTIE C. CASEY IN THE PARK SAVINGS 
BANK. 

I 

At the time of Mr. Casey’s death there was on de¬ 
posit in the Park Savings Bank in the name of Robert 
0. Engel and Nettie C. Casey, jointly or the survivor, 
the sum of $3,055.82. (See first paragraph under “Sav¬ 
ings Account of Nettie C. Casey in National Metro¬ 
politan Bank.”) The court below held that this is a 
part of the Estate of Frank Casey, deceased, although 
the bank has failed since; but nevertheless Mrs. Casey 
must niake it good. This money consisted of sums 
transferred by Mrs. Casey to herself and her grand¬ 
son at different times before Mr. Casey’s death, the 
sum of $3,000.00 as already said being the day before, 
he passed away; “so I (she) would have sufficient 
funds to take care of my expenses, etc.” It was used 
by her hs she wished both before and after Mr. Casey’s 
death (Rec. pp. 189-190). Out of this account she 
gave $7,000.00, to her grandson, which paid for the 
house ivliich had been given him and his wife during 
the lifetime of Mr. Casey. No dispute that this was a 
valid gift. No reason is offered or suggested why Mrs. 
Casey should be compelled to reimburse her husband’s 
estate for this amount except that she was his agent, 
and that he never at any time intended to give her any 
of this money. We do not think this conclusion is 
justified by the evidence or authorities already cited. 

Respectfully submitted, 

Ralph A. Ricketts, 

Rossa F. Downing, 

Attorneys for Appellee, 
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I 

Statement of the Case 

This is an appeal from a judgment and order of the 
Supreme Court of the District of Columbia, sitting as 
a Probate Court, directing the appellant, Nettje C. 
Casey, as executrix of the estate of her late husband, 
Frank Casey, to return additional inventories to [Com¬ 
prehend certain assets, having an appraised value of 
$209,760.57, which had been omitted from inventor¬ 
ies theretofore filed by her showing assets of all ap¬ 
praised value of $43,645.30. Appellant concedejd the 
original ownership of the omitted assets in Frank 
Casey but asserted title to them by way of gift! inter 
vivos from the decedent. -1 
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The case is one in which an ill man, trusting his wife 
and having made her his sole beneficiary for her life, 
permitted her during the last few years of his life to 
handle all his money and property. All he did and all 
she did is consistent with this agency. 

The will of Frank Casev leaves his entire estate 
in trust, first to pay the entire net income thereof to 
his widow, the appellant, during her life. Appellant 
produced, probated and relies upon the will. But she 
claims that decedent, before he died, gave her the great 
bulk of his estate, all that was in bearer form and 
excluding only what was registered in his name, thus 
avoiding the operation of the will to that major extent. 

The 1 Court below ruled that the burden was upon 
the appellant to prove any such claimed gift, and this 
she undertook to do. At the close of appellant’s case 
the trial Court, upon appellees’ motion, found that 
appellant had not proved a gift of any of the property 
so claimed and directed a verdict for the appellees ac¬ 
cordingly, requiring appellant to include the alleged 
gift property in the trust estate where she will receive 
the income upon it for her life. 

A. Issues in the Trial Court 

Upon the original and amended petitions of appel¬ 
lees to require appellant to file additional inventories, 
and the original and amended answers of appellant 
thereto, issues were framed of which there were tried 
the following two: 

1. Did Frank Casey, on or about the 31st day of 
December, 1928, make gift to Nettie C. Casey of 
moneys and securities belonging to him, and if so, of 
what ? 

2. Did Frank Casey, in or about June, 1931, or at 
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any time between December 31, 1928, and the tir^ie of 
his death, make gift to Nettie C. Casey of moneys and 
securities then belonging to him, and if so, of what? 

At the trial for which a jury was duly selected, in- 
panelled and sworn, the Court ordered that Nettjie C. 
Casey be made party plaintiff and that appellees be 
made parties defendant, and ruled that the burden of 
proof was upon the said Nettie C. Casey to show the 
gift. (R. pp. 69, 70). To this order aligning the par¬ 
ties counsel for appellant noted an exception “o!n the 
ground that the burden of proof was upon Theodora 
Casey Topliffe, et al., to show that there had bepn no 
gift by the testator to Nettie C. Casey of the personal 
property in respect of which she claimed gift! from 
him”. (R. p. 70.) J 

Thereupon, in order to maintain the issues the said 
Nettie C. Casey appeared in her own behalf an<jl pro¬ 
duced other witnesses in an endeavor to make afjfirma- 
tive prima facie showing of gift. At the conclusion 
of her case counsel for the appellees moved the Court 
to direct a verdict in their favor, which motioh was 
argued to the Court in the absence of the jurjf, and 


was taken under consideration bv the Court. 


(R. p. 


235.) The following day the Court sustained the mo¬ 
tion to direct the verdict and filed in support of his 
action a memorandum opinion, as set forth at pa^es 235 
to 242 of the Transcript of Record herein. The ver¬ 
dict as rendered is set forth at Record pages 2^2 and 
243. I 

Counsel for appellant duly excepted to the action 
of the Court in granting the motion for a dfrected 
verdict and having moved for a new trial the (matter 
was again argued to the Court. After taking tl|e mat- 
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ter under consideration a second time, the Court over¬ 
ruled the motion for a new trial and filed a second 
memorandum opinion sustaining his action in direct¬ 
ing the 1 verdict. This second memorandum opinion is 
set out in full in the Transcript of Record at pages 
39 to 47. 

B. Issues Before This Court 

Upon the record as produced here, we are of opinion 
as hereinafter set forth that the first two assignments 
of error are not properly before this Court. The last 
eleven of the thirteen assignments of error may be con¬ 
sidered under two queries: 

1. Bid the trial Court err in its alignment of parties, 
imposing upon appellant the burden of proving gift of 
personal property asserted by her to have been the 
subject of gift inter vivos to her? 

2. If the alignment of parties was proper, is the case 
as made out by appellant sufficient in law to establish a 
prima facie case of gift inter vivos of any of the items 
covered by the verdict? 

The evidence will be discussed in the argument 
herein. 


ARGUMENT 

Point I. Assignments of Error 1 and 2. 

To the rule to show cause issued upon the original 
petitions to require the filing of additional inventories, 
the said Nettie C. Casey filed her answer and a motion 
to dismiss the petitions, but neither that answer nor 
motion is included by appellant in the record before 
this Court. It must therefore be assumed that appel¬ 
lant no longer questions the jurisdiction of the Probate 
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Court to try this cause and had abandoned her first 
two assignments of error. 

In their brief before this Court counsel for appellant 
have not attempted to argue against the jurisdiction! of 
the Probate Court, confirming our assumption of their 
abandonment of that contention. They do, however, 
attempt to argue Assignment of Error 2. 

With neither the answer nor the motion upon con¬ 
sideration of which the order of July 14, 1933, was 
entered before this Court, we submit that Assignment 
of Error No. 2 is not properly here for consideration 
and should not have been argued by counsel for ap¬ 
pellant. If, however, the matter were properly her^, it 
is apparent from the order of July 14, 1933, that Ap¬ 
pellant was certainly not required to divulge any “cbn- 
fidential communications” from her deceased husband. 
The ‘ 4 times when” gifts were made can hardly! be 
classed as a “confidential communication”. (Please 
note errors in appellant’s brief at page 44, next to last 
paragraph: “Rec. p. 35” should be “Rec. p. 25”, ^nd 
the next to the last line should read “disclose to ithe 
best of her ability the times when the gift she”) | 

Further it is apparent that the case of McCartjaey 
vs. Fletcher, 10 App. D. C. 572, cited by counsel for ap¬ 
pellant, has no applicability here. The petitions in,'the 
present case (Rec. pp. 15 and 22) are neither djag- 
nets nor fishing bills, nor were they demurred tcf as 
such. And the only requirement imposed on appellant 
was to be as specific as she could as to the times when 
the gifts she claimed were made to her. 

Point II. Appellant was Properly xAJligned as Plain¬ 
tiff. 
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A. The Burden of Proof was on Appellant. 

(1) The issues tried were: Did Frank Casey make 
gift to Nettie C. Casey of moneys and securities be- 
longing to him and if so, of what? The only differ¬ 
ence between the two issues tried was as to the time 
of the alleged gift. Thus the issues themselves deal 
only with moneys and securities ‘ 1 belonging to” Frank 
Oasev. It is elementary that anyone asserting a 
change in title has the burden of proving it. 

(2) Nettie C. Casey affirmatively asserts change in 
title of monevs and securities from Frank Casev to 

%f * 

her: she says he gave them to her. In her petition 
for probate of the will she states: “Petitioner has in 
her possession certain securities which were the sub¬ 
ject of a complete and valid gift inter vivos from the 
said decedent to her.” (R. p. 4). In her answer to 
the petition of the National Metropolitan Bank she set 
forth without objection a list, marked “Schedule B”, 
showing the securities claimed by her by w T ay of the 
alleged gift. In her answer in compliance with the 
order of July 14, 1933 (R. p. 27), requiring her “to 
disclose to the best of her ability the times when the 
gifts she claims in her answers were made to her” 
(R. p. 1 25), she says: “That her husband, Frank Casey, 
deceased, was first taken very ill in December, 1928, 
and that some time in the fall of 1929 he made a gift 
to her of all negotiable securities then in his possession. 
It is impossible for this respondent to state at this 
time what those securities were. Subsequently, on the 
advice of her brokers, practically all of these securities 
were sold on account of depreciation, and the money 
reinvested in the seurities which are set out in Schedule 
B filed with the answer to the petition of the Metro¬ 
politan National Bank in this cause. The Liberty 


Bonds mentioned in Schedule B were given to respond¬ 
ent some time between June 1, 1931, and the ifall of 
1931.” (R. p. 27). 

In the affidavit attached to appellant’s motion for 
leave to amend her answer (R. p. 28), reference is 
made to the “transactions between respondent ai^d her 
deceased husband involving the securities mentioned 
in Schedule B.” (R. p. 29). And in her amended 

answer (R. p. 34) she says: “On, to wit, the 31st day 
of December, 1928, Frank Casey, deceased, transferred 
to her all moneys and securities belonging td him. 
Thereafter and from time to time until his death, he 
expressly, and by implication, ratified, approved, con¬ 
firmed and renewed the gift of all his securities and 
moneys. 2. Specifically in or about, to wit, June 1931, 
he again expressly and unqualifiedly gave this respon¬ 
dent all securities and moneys then belonging to him.” 

At the trial (R p. 71), in order only to facilitate 
proof, “Schedule B, Revised” was offered in substitu¬ 
tion of Schedule “A” filed with the answer the 
original petition. Counsel for Mrs. Casey stated that 
it differed from the earlier schedule “onlv in that 
Schedule B Revised contains a certain note for the 
sum of $10,000, dated May 7,1931, payable to the order 
of Nettie C. Casey, and Item 19, Independent jTrust 
Shares”, and that the items have been rearranged. 
Schedule “B” Revised is set out in full beginning at 
R. p. 71. | 

(3) The evidence traces title of all items to frrank 
Casey. The witness Alley, testifying from data fur¬ 
nished him by Mrs. Casey, showed that on December 
19, 1928, all the securities had been bought by f'rank 
Casey in his own name; that Mrs. Casey had no siecuri- 


ties and only $344.18 cash; that with the exception of 
securities Mrs. Casey purchased out of her account at 
Park Savings Bank all of the securities trace back 
either to Frank Casey’s bank account or to securities 
which he owned on or before December 19, 1928, and 
that the account Mrs. Casey maintained in her own 
name in Park Savings Bank was built up by dividends 
on these bonds and some small miscellaneous receipts. 
(R. p. 209). 

B. The Burden of Proof Here Required Clear and 
Convincing Evidence. 

(1) The evidence shows a confidential or fiduciary 
relationship and dependence of testator upon appellant, 
his wife . 

Frank Casey’s physical and mental condition from 
December 19, 1928, to the time of his death is shown 
by the following testimony adduced by appellant. 

Dr. Elliott Muse Campbell testified that he had 
known and attended Frank Casey during his life for a 
considerable length of time; that Frank Casey was 
taken to Emergency Hospital in December, 1928, was 
discharged July 8, 1929, was readmitted May 25, 1931, 
was discharged June 8, 1931, and readmitted June 10, 
1931, and remained there until his death September 7, 
1932; patient suffered from high blood pressure, usual¬ 
ly over 200 preceding December 19, 1928, and had a 
rather severe amount of arteriosclerosis; that in De¬ 
cember, 1928, Mr. Casey had a cerebral hemorrhage, 
what we usually call apoplexy, a stroke; that witness 
saw him every day except that when he was away, 
middle of May to end of August, another doctor saw 
him (R. p. 231); that at the time of the stroke in De¬ 
cember, 1928, witness found Mr. Casey unconscious 


on the floor, having a convulsion, blood pressure! way 
up, bled him about a pint, he was a little goofy! too, 
and then he was in right bad shape for the first cduple 
or three weeks * * * for a period of time he gradually 
cleared up, probably a couple of months it was before 
he was up and around and he walked with a limp and 
could not use his arm and was unsteady on hisj feet 
(R. p. 232); patient had two major strokes aftej* the 
first one and imagines there were some that a ijurse 
might refer to as little hemorrhages; 4 ‘the man was 
verv ill”; there is a certain amount of mental deteriora- 
tion after any stroke (R. p. 233); that he could fix the 
time of the two major strokes as just preceding his en¬ 
trance into the hospital in each instance, that the 
second major stroke was just preceding his entrance 
to the hospital the second time and was the reason he 
went in again (R. p. 234). On direct examination the 
following colloquy occurred: “Q. What is your Opin¬ 
ion as to his mental condition, Doctor? Was hej cap¬ 
able of executing a valid deed or contract? A. I 
would say part of the time he was and part of the time 
he was not. Q. How much of the time was he^ A. 
Well, as an approximation, he was good some place 
between fifty and seventy-five per cent of the time, and 

some place between twenty-five and fifty per cept he 

« 

was not good. I dare say sixty per cent he was good; 
forty per cent he was not. But that is an approxima¬ 
tion.” (R. p. 231). 

Asked to compare the condition after the first major 
stroke with the condition after the second major stroke 
the doctor stated that there is a certain amoufit of 
mental deterioration after any stroke and naturally you 
expect him not to be so sharp after two strokes as after 


10 


one, and he probably was not, though he didn't be¬ 
lieve Mr. Casey’s good days or good periods were in 
any lesser proportion after the second stroke than after 
the first.” (R. p. 233). 

The witness, Mrs. Robinson, (for Appellant) was the 
nurse on the case during his illness beginning in De¬ 
cember, 1928. She testified that when she first saw 
him in January, 1929, he was very delirious and it was 


around the first of March before he (Mr. Casey) be¬ 
gan to show very much sign of being interested in 
things(R. p. 181). Witness went with Mr. and 
Mrs. Casev as nurse to Atlantic Citv in July, 1929. 
Describing Mr. Casey’s condition at that time she testi- 
tied: “He always said, ‘Nettie will do it’ or ‘Nettie 
will take care of it’; and he didn’t seem to worry about 
it at all.” (R. p. 185). “He was very fond of Mrs. 
Casey, and naturally the same as any man towards 
his wife. He depended upon her entirely and looked 
forward to her coming. He was more like a babv. He 
depended on Mrs. Casey to take care of everything.” 
(R. p. 186). In response to a question as to whether 
or not he was of sound or unsound mind, witness replied 
she would say he was capable from the latter part of 
April, 1929, until she left him and in November, 1929, 
when she saw him in his apartment. When witness 
first went on the case in January, 1929, Mr. Casey was 
irrational and restless; her entries in the hospital rec¬ 
ords ‘‘very restless” means the same thing. (R. pp. 
186, 187). At Atlantic Citv Mr. Casev and Mrs. Casev 
were talking about investing some money and he told 
her to “Let Tom Hume buy it for you.” (R. p. 183). 
They could leave Mr. Casey sitting on the porch alone, 
or up in the room for a short while, but not long. (Tr. 
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of Rec. p. 187). “They never really liked to leak'e him 
alone.” (R. p. 182). ! 

The witness, Juanita Vawter, (for Appellant) was a 
nurse on the case from June 10 or 11,1931, and jwas on 
until Mr. Casey’s death September 7, 1932. (Tr. of 
Rec. p. 220). She also had relieved other nurses {several 
days during his first illness in 1929. (R. p. 2255. She 
testified that: “Mr. Casey was an ill man. lie had 
gotten over his first illness, but it was the afterj effects 
of stroke that he was in that condition. He! had a 
stroke of apoplexy in December, 1928. The effects of 
that stroke were still apparent in June, 1931. lie did 
not walk very well at that time. He was not steadv 
on his feet. She does not know that he had a second 
stroke, but he had, as Dr. Campbell said, slight blood 


vessels in his head, which would break and licj 




would 


just have a slight hemorrhage. Cannot tell hoy many 
times he had had that” (R. p. 225) * * * a|nd one 
time he had a convulsion, about September or jjctober 
of 1931 * * * that is what they were treating him for 
to prevent further strokes * * * they never wanted 
him to get excited over anything, tried to k<jep him 
quiet and give him the proper diet; that was about all 
that could be done in the case * * * during that period 
he was not out of the hospital at all” (R. p. 226j). “He 
was a man of very few words. This not only applied to 
strangers, but to everyone. He did not talk very much 
more to his family—he just did not talk.” (R. p. 221). 
“They made him read things out all the time :o make 
sure he understood”. (R. p. 223). Witness testified 
that Mr. Casey understood the things she talked to him 
about; that Mrs. Casey would usuallv give him la dollar 
when she got ready to leave in the afternoon, with 
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which to pay for two days’ shaves. Mrs. Casey would 
say, “Frank, dear, here is some money; what is this 
for?” and he would say, “That is for Percy”, the man 
who shaved him. And when Mrs. Casey would come 
down and give him his chocolate milk and say to him, 
“What is it?” he would say “That is my chocolate 
milk”. (R. p. 222). And when Mrs. Casey would hand 
him a bank deposit slip and tell him she had been to 
the bank clipping coupons, he would read out loud 
“Park Savings Bank”, and say “That is good”. (R. 
p. 223): Asked if Mr. Casey knew what the dentist 
was doing when he pulled a tooth for Mr. Casey, wit¬ 
ness replied, “Yes, he knew it was his tooth”. (R. p. 
224). 


C. AUTHORITIES AND CONCLUSION AS TO 
POINT II 

Upon the issues tried and upon the record, showing 
an affirmative claim of gift by the executrix from the 
time of her petition for probate, and a disclosure, with¬ 
out objection, of the items claimed by way of gift, the 
trial court was clearly right in aligning the executrix, 
as plaintiff and in declaring the burden of proof upon 
her to establish the alleged gift. Moreover, upon con¬ 
clusion of the plaintiff’s evidence, showing as it did, 
that this executrix owned no property whatever ex¬ 
cept what might have come to her by gift from her 
husband, that the securities disclosed bv her were all 
traceable to Mr. Casey as the sourse of ownership, that 
at the times of the alleged gifts, he, her husband, was 
an ill man, unable to attend to his own affairs while 
she was well and active, and that he had confidence 
in and depended upon her, the Court was bound not 


only to declare the burden of proof upon the execittrix 
but further that the degree of proof required “cflear 
and convincing evidence.” I 

To this point we submit that the case of Dotty T. 
Myers, et at. vs. Charles Stott Tschiffely , individually, 
and Clifton L. Tschiffely, as executors, decided by| this 
Court November 5, 1934, is direct and conclusive au¬ 
thority. Therein this Court, upon an objection to 
the alignment of parties below, said: 

4 ‘It is conceded by appellees, as indeed it tnusl 
be, ‘that upon an issue as to whether a gift has 
been made, the general rule is frequently stated 
to be that the burden is on the donee to estab¬ 
lish the gift.’ Where the gift is first asserted 
after the death of the donor, the rule requires 
it to be established by clear and convincing 
evidence. Whalen vs. Milholland, 89 Md 
211; Fitzpatrick vs. Graham, 122 Fed. 401j 
This is especially true where a confidential 
tion existed between the parties. Chambe 
McCreery, 106 F. 364, 369; Smith’s Fstati, 237 
Pa. 115; Gertung vs. Wells, 103 Md. 624J 634- 
635; Thomas vs. Tilley, 147 Ala. 189.” | 


199, 
404; 
rela¬ 
ys vs. 


Many other cases might be cited to support the! same 
propositions. Not to unnecessarily enlarge this brief, 
however, we refer onlv to the text summaries as set 

4 •' 

forth in Corpus Juris. In 23 C. J. 1186 it is stated: 


“The burden is upon the moving party |to es¬ 
tablish that respondent has received property 
which belonged to decedent, but where t}ie re¬ 
ceipt of such property is admitted or provefd, the 
burden is on respondent to sustain a claim of 
title asserted bv him.” At 28 C. J. 669: i“The 
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general rule that the burden of proof is on the 
one having the affirmative of an issue applies 
to actions in respect to gifts. The burden of 
proof is on one claiming to be the donee of prop¬ 
erty to establish all facts essential to the validity 
of such gift.” 


And at SO C. J. 70S : 

“Where the wife claims a gift from the hus¬ 
band she has the burden of proving it. * 
where it appears that the wife had acquired a 
dominant influence over her husband the bur¬ 
den rests upon her to show that a gift from 
her husband was without undue influence.” 

The Braxton, Ockstadt, and the other similar cases 
cited at pages 46 and 47 of appellant’s brief arc en¬ 
tirely beside the present case. There is no evidence 
that Frank Casey directed the conveyance of purchased 
property to be made to his wife. The transfer of more 
than $200,000 of securities, constituting the great bulk 
of his estate, can hardly be classed as the fulfillment 
of the 1 “legal duty in providing a home for his wife”, 
or “the direct legal obligation of support and mainten¬ 
ance. ’ ’ 

Appellant complains at the outset of her brief that 
“much irrelevant evidence given at the trial had been 
inducted into this Bill,” especially in regard to the 
mental condition of Frank Casev. She admits that 
that testimony, coming entirely from her own witnes¬ 
ses, was such that “it might be said tends to prove 
mental weakness” (Appellant’s Brief p. 2). Never¬ 
theless, she argues that testimony tending to prove 
menthl weakness is immaterial to the issue of whether 
or not a man gave his wife the great bulk of his estate 




in avoidance of his will, and waves it aside by spying 
she is “eliminating all reference” to it. (Appellant’s 
Brief p. 48). ! 

We can hardly agree that such important testimony 
can be so lightly waved aside. A weakened Rental 
condition in the alleged donor is certaintly material 
to the relationship which existed between him and the 
alleged donee. There was much testimony that Frank 
Casey, in his weakened mental and physical condition, 
was dependent upon his wife to look after his affairs. 
Under such a state of facts, not only is it more clearly 
true that the burden of proof is upon the dominant 
party, the alleged donee, but she must carry that bur¬ 
den by clear and convincing evidence. (Tschiffely 
and other citations, supra.) 

It should, nevertheless, be noted that the Court be¬ 
low, in passing on the motion for a directed verdict did 
not rest his opinion upon the degree or character of 
the proofs. He said (E. p. 24) “There is no evidence 
of an actual delivery of the securities” and that the 
fact of deliverv must be shown by other evidence than 
the mere declarations of the donor. 

In his opinion overruling the motion for a new trial 
the Court found that (R. p. 40) “It is conceded by 
counsel for Mrs. Casev that the mere declarations of 

m/ 

gift are insufficient to establish delivery of the prop¬ 
erty given, and that there must be some act or clrcum- 
stance from which an inference of delivery may be 
made. Plaintiff’s Brief, p. 8.” The Court theii says 
that in cases where possession is already in the donee 
the evidence must be clear and satisfactory that the 
donor had relinquished all control and dominion, but 
he concludes his review of the evidence by finding that 
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(R. p. 47) “So far as the evidence discloses, Mr. Casey 
retained dominion over these securities precisely as he 
had control of them for over two years immediately 
following* the execution of the power of attorney on 
December 31, 1928, and before the alleged gift was 
made,” and “the evidence falls far short of estab¬ 
lishing delivery, an essential element of a gift inter 


vivos. 




Thus, although the Court would have been within his 
province in taking the case from the jury upon a find¬ 
ing that the evidence did not clearlv and convincinglv 
prove surrender of control, his actual finding was that 
the evidence affirmativelv disclosed that Mr. Casev re- 
tained his dominion precisely as he had had it for 
years. There was no doubt in the Court’s mind, no 
weighing of the character or degree of the evidence. 
What was clear and convincing to the Court was the 
affirmation of control, not its negation. 


POINT III 


The appellant has not made out a prlma facie case 
of gift as to any of the items covered by the verdict and 
especially she has not proved a case of gift by clear 
and convincing evidence. 

No claim is asserted or evidence offered of any gift 
prior to December 19, 1928, or after June 10, 1931. 

A. GENERAL OUTLINE OF FACTS PROVED 


The facts, upon which appellant relies as making out 
a prima facie case of gift are accurately summarized 
in their light “most favorable to the plaintiff” by the 
trial Court in his two written opinions set out in Tran¬ 
script of Record herein beginning at pages 39 and 235. 




They are restated here with Transcript page numbers 
for the convenience of this Court and with additional 
references. 

The Will 

On the 9th day of September, 1927, Frank Casey 
executed his will under which he disposed of his entire 
estate to the National Metropolitan Bank of Washing¬ 
ton, as trustee, to collect and pay the entire net in¬ 
come to his wife, Nettie C. Casey, for her life, imd at 
her death to his sister, Mrs. Topi iff e, one of the ap¬ 
pellees, for her life, and upon the death of ti e last 
survivor as between the wife and sister to pay over 
and distribute the trust estate to the children of Lan- 


dra B. Platt and James B. Platt. (It. pp. 1 to 3). This 
is the will which Mrs. Nettie C. Casey offered for 
probate and record and under which she has duly quali¬ 
fied and acted as executor. (R. pp. 3 to G). 

The Persons in Interest. 

Frank Casey had no children. (R. p. 219). Mrs. 
Topliffe and Frank Casey were sister and brother. 
Landra B. Platt and James B. Platt were first cousins 
of Frank Casev and these three together with Cary 
Casey, a deceased brother of Frank, had been the prin¬ 
cipal people in the business of the Stone Straw Com¬ 
pany. (R. p. 219). 

Nettie C. Casey had no children by Frank Casey, but 
by a former husband, a Mr. Engle, from whom she was 
divorced, she had one son, Clarence Engle, who is still 
living but who was not called as a witness. (jft. pp. 
218, 219). The witness, Robert Engle, is the kon of 
Clarence Engle, and grandson of Nettie C. pasey. 
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(R. p. 92). The witness, Elizabeth Engle is the wife of 
Robert Engle. 


Prior to December 16,1928. 

Frank Casey suffered his first major stroke of apop¬ 
lexy on December 16, 1928. (R. p. 231). At this time, 
and for some time prior thereto, Mr. and Mrs. Casey 
with right of access in either, maintained safety de¬ 
posit box No. 607 in the Park Savings Bank (R. p. 155) 
wherein Mr. Casey kept bonds and securities. (R. pp. 
81, 82). On December 31, 1928, he owned corporate 
bonds of the par value of $71,000 (R. p. 202) and cash 
in his accounts at National Metropolitan Bank of $31,- 
679.95 (R. p. 198), in addition to stock of The Stone 
Straw Company and New Jersey Paper Tube Com¬ 
pany, some of which was owned outright and the rest 
onlv under a life estate. At that time Nettie C. Casev 
owned no securities and had only $344.18 in her own 
bank account; all the securities had been bought by 
Frank Casey in his own name. (R. p. 209). 


The Power of Attorney. 

On December 31, 1928, Frank C. Casey executed a 
power of attorney to Nettie C. Casey as set forth at 
R. p. 74. Appellant herself testified that it was made 
“through Mr. Carl Casey”, that she had to pay the bills 
and she could not check on her husband’s bank account, 
so Mr. Carl Casey loaned her $500 to pay bills until 
she was given power of attorney on the National Met¬ 
ropolitan Bank and then she paid him back by check 
on that account. He told her it was the thing to do. 
(R. p. 61). 

From January, 1929, Nettie C. Casey began cutting 
the bond coupons at Park Savings Bank. Mr. Carl 
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Casey went over to the bank to show her how to! do it. 
(R. p. 219). j 

It is perfectly clear from the evidence that on De¬ 
cember 31, 1928, and in January, 1929, and indeed for 
several months thereafter Frank Casev was not men- 
tally competent to give any authorizations. (Dr. 
Campbell’s testimony, R. p. 232) (Nurse, Mrs. Robin¬ 
son, R. p. 186, 187). Mrs. Casey herself testifiep. that 
her husband remained unconscious some weeks from 
the time he was stricken. (R. p. 793), was irrational 
until he recovered from the stroke (R. p. 81). 

The conclusion then is that on December 31, 1928, a 
power of attorney was sought and obtained from a 
helpless, irrational man, in order that his wife might 
pay the bills. We are not here questioning the jnotive 
or even the validity of that instrument; merely its 
significance both to appellant and to Frank Casey. 
Mrs. Casey testifies she needed and took the pofwer of 
attorney in order to pay the bills (R. p. 81) vetjin her 
answer as finally amended, filed November 2$, 1933 
(R. p. 34) she says: “On, to wit, the 31st day of De¬ 
cember, 1928, Frank Casey, deceased, transferred to 
her all moneys and securities belonging to him”, and 
the first issue in the trial court was framed to test this 
claim of gift. 

Counsel for appellant now, since the trial, realizing 
the impossibility of their claim under the first issue 
attempt to avoid it by asserting (Appellant’s Rrief p. 
48) that “The first issue is necessarily involved in the 
second.” We submit, however, that appellant’s 
amended answer and the first issue tried ard signi¬ 
ficant of the character of her claim, and the evidence 
under them is characteristic of the failure of her| proofs 
throughout. 
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Appellant’s own difficulty in advance of trial over 
the thinness of her case is apparent from the record. 
In her answer filed August 16, 1933 (R. p. 27) she says 
“that some time in the fall of 1929 he (Frank Casey) 
made a gift to her of all negotiable securities then in 
his possession”, and that the Liberty Bonds mentioned 
in Schedule B were given to her “sometime between 
June, 1&31, and the fall of 1931”. In her amended 
answer filed November 28, 1933 (R. p. 34) she claims 
gift of “all moneys and securities belonging to” Frank 
Casey oil December 31, 1928, and “Again” in or about 
June, 1931, and that from time to time in between 
those dates Mr. Casev confirmed and “renewed” the 
alleged gift. 

No evidence of any kind of gift transaction concern¬ 
ing securities with Frank Casey as having taken place 
in the fall of 1929 or subsequent to June, 1931, was of¬ 
fered. Appellant’s sworn statement filed August 16, 
1933, was unsustainable and was abandoned. Surely 
the giving of the power of attorney on December 31, 
1928, was not a gift of all or any of Mr. Casey’s moneys 
and securities. 

The trial court’s temporary misunderstanding of the 
scope of this power of attorney (Appellant’s brief, pp. 
36, 59) was created quite naturally by appellant’s claim 
that a gift of securities had been in some way accom¬ 
plished by the giving of this power of attorney on his 
bank accounts. 

Moreover, Mrs. Casey doesn’t claim gift of all Mr. 
Casey’s moneys and securities, as is apparent from 
the fact that she probated his will and filed her in¬ 
ventory as executrix showing assets in the estate ap¬ 
praised at $43,465, made up almost entirely of moneys 
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and securities. She has never and does not nowjclaim 
gift of the Metropolitan Bank checking and savings 
accounts of $12,360.92 or the stock of Potomac Electric 
Power Co., The Stone Straw Company, or the New 
Jersey Paper Tube Company. Thus, appellant’s 
amended answer filed November 28, 1933, is incon¬ 
sistent witli her own acts as executrix and with her 
claims and proofs upon trial, and her various answers 
read together indicate a groping attempt to settle on 
some tlieorv of gift even in her own mind. 

If no gift prior to June, 1931, was proved the::e was 
nothing upon which the alleged ratification, approval 
and confirmation could operate. As to “renewal”, we 
did not suppose a gift could be “renewed”. If there 
had been a gift prior to June, 1931, of “all moneys and 
securities” they were not Frank Casey’s to give in 
June, 1931, when appellant says he “again expressly 
and unqualifiedly gave” them. 

The trial Court had difficulty in pinning appellant 
down to any particular time or occasion of dlaimed 
gift other than of June 8 to 10, 1931. See Rec. p. 194, 
195, 196. Mr. Downing said “for my purpose I may 
say that there was an actual gift at that timd ! 
of all securities wdiich were then in his possession 
v’hetlicr acquired in his name or in the name of his 
wife”. Evidently Mr. Downing’s theory was that all 
his proofs of events prior to June, 1931, bore only on 
the intention to give and that the 8th of June, 1931, 
“was the first outside or apparent time that we could 
prove that he said that to her and to other persons”, 
in other w’ords the first time he claims any gjift was 
completed. 

If this is the appellant’s theory it wnuld bp neces- 


* * 
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sary only to examine the evidence as to what happened 
on June 8, 1931. 

From his brief here, however, we gather Mr. Down¬ 
ing’s present theory to be (1) that Mr. Casey’s dec¬ 
larations may be looked to in considering his intention 
to make a gift (Appellant’s Brief, p. 48), and (2) that 
where the subject matter of a gift is in the possession 
of the donee delivery need not be actual but mav be 
presumed, though, we do believe Mr. Downing will 
concede the proviso, as shown in the authorities he 
himself Selects, that certainly there must be a relin- 
quishment of all dominion by the alleged donor (Ap¬ 
pellant’s Brief, p. 50), some act of the same legal 
equivalent to delivery. For after all, it is not the pos¬ 
session bv the donee that is material, but the delivery 
to him bv the donor. 

B. No Evidence of Delivery Here. 

Appellant does not pretend to have produced any 
evidence of actual delivery of anything to her by Frank 
Casev. In the affidavit attached to her motion for 
leave to file an amended answer, her counsel anticipate 
the trial by conceding that “the proof must be largely 
circumstantial” (R. p. 29). And in their brief, deal¬ 
ing with the subject of delivery (pp. 50 to 62), counsel 
rely upon the circumstance, as they say, that, “In the 
case at bar, Mrs. Casey had the absolute possession and 
control of all the securities.” 

C. Appellant’s “Possession” Explained. 

The term “possession” is loosely used by appellant. 
Counsel do not mean to assert as an evidentiary fact 
that she had possession in law, “that is, that posses¬ 
sion which the law annexes to the title” (Ballentine, 
Law Dictionary), for that is the very issue we are 


23 


testing. What they mean is that the evidence shows 
that appellant had access to her husband’s account in 
the National Metropolitan Bank and access to hjis safe 
deposit box at the Park Savings Bank. 

This access, as to the bank account, was obtained by 
her under a power of attorney taken from a man men¬ 
tally incompetent to give it and for the purpose, as 
appellant herself testified, of enabling her to pay the 
family bills. (R. p. 81). Her access to the safe deposit 
box was pursuant to a joint access arrangement made 
by her husband years before his illness when she 
claimed no rights of ownership in the contents! of the 
box. These are the evidentiary facts upon which coun¬ 
sel rests the so-called “possession” claimed for jappell- 
ant. This is the factual “possession” which counsel 
claim avoid the necessity of delivery in completion of 
a gift. | 

D. Testator Retained Dominion and Control. 

Counsel assert that “Mrs. Casey had the absolute 
possession and control of all the securities involved in 
this controversy.” (R. p. 51). Whatever they may 
mean by the word “absolute” they certainly cannot 
intend it to comprehend the term “exclusive”. Indeed 
they concede (page 66 of their brief) that “Undoubted¬ 
ly Mr. Casey had the power to repossess himself of 
these securities and monies * * * ” 

The relevant undisputed facts are: That Mr Casey 
had and retained to the day of his death his own key 
to the safe deposit box where his securities w ete kept. 
(R. p. 84); the securities which Mrs. Casey “^ound” 
in the box she exchanged for others, directing Mr. 
Hume, their broker, to make the exchange after con¬ 
ferring with Mr. Casey. “And what Mr. Casey told 
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you to do you did?” Witness (Appellant) : Certainly, 
lie asked us; that was alright, and we exchanged.” 
(R. p. 75); 44 All the securities mentioned in Schedule 
B revised were bearer securities with the exception 
onlv of the last one. The mortgage has her name on 
it.” (R. p. 91). And “The Independent Trust shares 
are in the name of Mrs. Casey.” Appellant testified 
“Slie was aware that the stock of the kind she returned 
in the inventory as belonging to him (Frank Casey) 
required an endorsement by Frank Casey, and the 
bearer securities needed noboby’s signature to pass 
title.” (R. p. 92). When the safe deposit box origin- 
all v rented at Park Savings Bank became too small to 
hold all the bonds and securities, Mrs. Casey exchanged 
it for a larger box and later made other exchanges and 
rented additional boxes, always making them subject to 
access by her husband or herself, under the original 
signature card made in 1925, the last of these ex¬ 
changes occurring on February 24, 1932, nearly nine 
months after the critical June, 1931 date relied upon 
by appellant. (R. p. 156). 

Thesb facts, together with the fact that relationship 
between this husband and wife was friendly and con- 
fidential, and that he was in fact ill mentally and phy¬ 
sically and dependent upon her, induced the court to 
conclude that her action throughout was “the conduct 
of an agent”, that “she recognized the dominion and 
control of her husband over these securities” (R. p. 
46), and that “So far as the evidence discloses, Mr. 
Casey retained dominion over these securities pre- 
cisely as he had control of them for over two vears im- 
mediately following the execution of the power of at¬ 
torney on December 31st, 1928, and before the alleged 
gift was made.” (R. p. 47). 
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E. Appellant’s Actions Those of an Agent. 

The facts recited above show that Mrs. Casey made 
the transactions in securities after conferring j with 
Mr. Casey, that although some of the transactions went 
through in her name they nevertheless resulted in 
bearer securities which were then kept in safe deposit 
boxes which she arranged and maintained unde^ his 
original signature card. Counsel for appellant appear, 
at page 52 of their brief, to recognize this agency. 
They sav: “Mrs. Casev, either by virtue of the power 
of attorney of December 31, 1928, or by implication, 
was the agent of her husband.” 

At page 58 of their brief, however, counsel, after 
referring to the incident of June, 1931, say: 4 1 This 
conclusively shows that he did not consider hejr his 
agent for the purpose of these buyings and sellings 
and exchanges, and he recognized her absolute owner¬ 
ship of the bonds”. And at page 57: 44 It is a conceded 
fact in this case that the only time Mrs. Casey's at¬ 
tention was called to the capacity in which Mrs. Casey 
held the securities mentioned in Schedule B Revised 
was between June the eighth and tenth, 1931”. 

We must conclude from this that the position of 
counsel for appellant comes down to this: That Mrs. 
Casey, down to June, 1931, understood she was acting 
as Mr. Casev’s agent and that Mr. Casev did ndt sav 
or do anything prior to that date to give her any dif¬ 
ferent understanding; that the incidents of June 8 to 
10, 1931, if anything, changed the relationship from 
that of agencv to that of donor and donee. Thii con- 
elusion is consistent with Mr. Downing’s positibn at 
the trial when he said, referring to the June, 1931, 
incidents: 44 for my purpose I may say that there was 
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an actual gift at that time * * * of all securities which 
were in his possession * * * whether acquired in his 
name or in the name of his wife”, and that time “was 
the first outside or apparent time that we could prove 
that he said that to her and to other persons”, in 
other words the first time he claims any gift was com¬ 
pleted. 

F. The Incidents of June, 1931. 

We Come therefore to examine the events and cir¬ 
cumstances of June 8 to 10, 1931. 

Frank Casey was readmitted to Emergency Hospital 
May 25, 1931, was discharged June 8, 1931, and read¬ 
mitted June 10, 1931, and remained there until his 
death September 7, 1932. (R. p. 231). 

On redirect examination Dr. Campbell testified that 
Mr. Casey had suffered at least two major strokes; 
that the first stroke preceded his entrance to the hos¬ 
pital in December, 1928, and the second one preceded 
his entrance in May, 1931. “That is the reason he 
went in again.” (R. p. 234). “ * * * and there is a 
certain amount of mental deterioration after any 
stroke * * * and naturally you expect him not to be so 
sharp after two strokes as after one, and he probably 
was not.” (R. p. 233). Mrs. Casey testified that she 
“Doesn’t think Dr. Campbell would say it was a 
stroke” that took Mr. Casey back to the hospital in 
May, 1931. “It was a shock, not a stroke; it was a 
shock from his brother’s death”. Also he “had a re¬ 
currence of this bladder trouble.” (R. p. 80). The 
nurse, Juanita Vawter, testified that “The effects of 
that stroke were still apparent in June, 1931. * * * She 
does not know that he had a second stroke, but he had, 
as Dr. Campbell said, slight blood vessels in his head, 
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which would break and he would just have a islight 

^ I w 

hemmorrhage. (R. p. 225). “He was brought down 
to the hospital in June, 1931, because Mrs. Casey could 
not be up with him so much at home, and she coulld not 
have this treatment; they needed things from the hos¬ 
pital to give this treatment.” (R. p. 227). 

The foregoing is descriptive of the man, Frank 
Casey, when the following events took place, pnder 
date of June 2, 1931, an envelope addressed to Mrs. 
Casev was received bv her; it contained the fcfrm of 
power of attorney set out in full at Record pp. 98, 99, 
and a typed slip reading: “Please have Mr. Casey 
sign this at X and return it in the enclosed envelope.” 
(R.p. 99). 

Two witnesses testified concerning conversations 
with Casey relating to these papers. Robert jEngle, 
Mrs. Casey’s grandson, testified that when he and 
Mrs. Casey asked Mr. Casey to sign it, he replied: 
“No; I am not going to sign it. It is not necessary to 
sign it. The securities are yours (meaning Mrs. 
Casev), and there is no reason for me to sign this 
power of attorney” (R. p. 98); that on a latep* occa¬ 
sion “Mr. Hume came up and talked to Mr. Casey 

about it and Mr. Casev told Mr. Hume he would not 

* + 

sign it, that it was not necessary; that the securities 
were Nettie’s and it wasn’t necessary to sign thC power 
of attorney.” (R. p. 10). j 

The testimony of the disinterested witness, ^homas 
Hume, concerning this later occasion, was that he 
“cannot be sure whether Bob (the witness Robert 
Engle) was there or not” (R. p. 135); that ME Casey 
waved him aside and said “it was not necessarv to 
bother him with that, bother with the signing of it.” 
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Asked if that was all he said, the witness replied: 
“That is all I can say. That is all I can recall.” (R. 
p. 175). 

Thus, on the one occasion when a disinterested wit¬ 
ness was present the witness Engle is not corroborated. 
And even if the fullest possible effect be given the 
statemehts bv Engle of Mr. Casey’s declarations: 

G. Testator’s Declarations Do Not Identify Any Item 
Claimed as Gift . 

To say: “The securities are Nettie’s,” does not 
identify anything. What securities? No specific se¬ 
curities were before Mr. Casev at the time, nor were 
any such referred to. The form of power of attorney 
applies only to such as might be dealt in in the future. 

The letter from the Washington office of the Guar¬ 
anty Co., enclosing the form of power of attorney, was 
dated June 2, 1931. (R. p. 99). Also, under date of 

June 2, 1931, the Guaranty Co. sent a corrected con¬ 
firmation of a sale to Mr. Casey of City of Minneapolis 
bonds of $5,000 face value (R. p. 134). Mr. Hume 
testified that his company “thought the confirmation 
should be to Mr. Casey instead of to Mrs. Casey. That 
would be the reason why they tried to get Mr. Casey 
to execute a power of attorney in favor of Mrs. Casey. 
He refused to do it.” (R. p. 132). This would indi¬ 
cate that all the incidents of June 8 to 10, relied upon 
by counsel, had to do with the $5,000 City of Minnea¬ 
polis bonds, but, we submit, there is no evidence upon 
which a jury could say that Mr. Casey’s alleged ref¬ 
erence to “securities” was intended to apply to these 
particular bonds any more than to any others. 

The deceased is not even represented as saying “all 
of the securities belonged to his wife”, as counsel im- 


29 


properly remark in their brief at page 58. Nor i^ Mrs. 
Casey claiming- all of Mr. Casey’s securities. j“The 
securities” is applicable to the Potomac Electric f’ower 
Co. stock and that of the Stone Straw and New Jersey 
Paper Tube Companies, none of which are claimed as 
gifts, as well as to anv other. Certainly it cannot be 
claimed to apply just to the securities set up in Sched¬ 
ule B revised or any other list appellant might ^ee fit 
to make up. | 

Such a declaration is of no evidentiary value and 
the court would have surely so instructed the jijry. 

The entire incident of June, 1931, amounts only to 
this, that Frank Casey declined to sign an authoriza¬ 
tion empowering his wife to receive and receijpt for 
securities due him from the Guaranty Co. in the fut¬ 
ure. That is no evidence of either a past or a present 
gift of anything, much less of a selected list from 
among his entire holdings of securities. There i£ noth¬ 
ing there for the jury. j 

There is indeed a later incident in June, 1931J, quite 
inconsistent with appellant’s theory. The vfitness, 
Hume, having his attention called to the stimulated 
record of the Guaranty Co. that on June 29, lj?31, he 
bought $5,000 worth of Commonwealth Edisoq 1 bonds 
for Mr. Casey, testified 4 ‘that if it was confirjned to 
Frank Casey he must have done business with him”. 
Query: Did Frank Casey on June 29, 1931, believe he 
had given away all of his securities and moiieys on 
June 8 to 10, 1931? 

H. The Ttems Separately Considered. 

(1) Schedule B revised. The foregoing discussion, 
we submit, disposes of the issue with respect to all the 
negotiable bearer securities. They were neithef identi¬ 
fied under any expressed intention to give nor dbliverd. 
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The $10,000 Jackman note, secured on property in 
Los Angeles, was drawn payable to the order of Mrs. 
Casey (R. p. 84). The $10,000 paid for it came from 
Mr. Casey’s savings account in the Metropolitan bank 
under the power of attorney of December 31, 1928 (R. 
p. 91). That was the power of attorney which Mrs. 
Casey testified she took in order to enable her to pay 
the family bills (R. p. 81). ‘‘She drew a check and 
bought a draft and mailed it to them (the Jackmans) 
by registered mail. ” (R. p. 91). There is no evidence 
that she acted in any other capacity than as agent. 
The fact that she took the note in her own name is not 
inconsistent with her agency. 

Except as this item may be considered as covered 
by the incidents of June, 1931, discussed above, the 
only other testimony with respect to it is that of Rob¬ 
ert Engle that Mr. Casev saw and read the note and 
the mortgage and remarked that it “certainly should 
be a good investment, something like that.” (R. pp. 
117, 109). There is nothing inconsistent with Mrs. 
Casey’s agency in that, nothing to counteract the fact 
that in taking the money from the bank she was acting 
under a power of attorney from her husband as his 
agent. 1 The check was signed “Frank Casey by Nettie 
C. Casey, Attorney.” (R. p. 210. Counsel for appell¬ 
ant say at page 52 of this brief: “Mrs. Casey, either 
by virtue of the power of attorney of December 31, 
1928, or by implication, was the agent of her husband”; 
and at page 57: “It is a conceded fact in this case that 
the only time Mrs. Casey’s attention was called to the 
capacity in which Mrs. Casey held the securities men¬ 
tioned in Schedule B Revised was between June the 
eighth and tenth, 1931.” But whatever the incidents 
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of June 8 to 10, 1931, may be supposed to apjply to 
they certainly did not have any reference to thU Cali¬ 
fornia mortgage note. 

2. The $3500 Note. 

The same elements of agencv which existed with re- 
spect to other securities existed as to this note. It was 
taken as an investment, a promissory note on fhe se¬ 
curity of a chattel trust, purchased with Mr. Cjasey’s 
money. True the money loaned was drawn from a 
checking account Mrs. Casey had at Park Savings 
Bank and on her individual account, but that “ Recount 
was built up by dividends on these bonds”, (andl “with 
the exception of the securities Mrs. Casey purchased 
out of her account at the Park Savings Bank al} of the 
securities trace back either to Frank Casev’s bank ac- 
count or to securities which Frank Casey owned on or 
before December 18, 1928) (R. p. 209), and further 
built up of excesses of sales prices over purchase 
prices from Mrs. Casey’s dealings in the bond^. (R. 
p. 211). If, as we have shown, Mrs. Casey y'as her 
husband’s agent with respect to all the securities, she 
was his agent with respect to all income and profits 
accrued upon them. 

3. The $3000 Savings Account of Mrs. Caseyj in Na¬ 

tional Metropolitan Bank. 1 Q 

This account was opened by Mrs. Casey Fstopsaacp, * Q 
1932, long after the incidents of June 1931, the hist 
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Metropolitan Bank must be considered and disposed 
of, as a part of the moneys accumulated by her from 
time to time in the Park Savings Bank”, that is, the 
moneys derived from her dealings with Frank Casev’s 
securities as pointed out in the next preceding topic. 
If the monev in the Park Savings Bank was not hers, 
the transfer of part of it to another bank did not 
change the title. 

4. The $2171 Checking Account in Park Savings 

Bank. 

This is the account which is referred to and disposed 
of under the two next preceding topics. With respect 
to the amount of $2047.11 which Mr. Casev drew from 
his own bank account at Park Savings Bank in June, 
1930, aiid which was then deposited in Mrs. Casey’s 
account (R. j)p. 124, 125), the witness Robert Engle 
testified: “I remember there was some discussion be¬ 
tween Mr. Casev and Mrs. Casey and they decided it 
was useless for Mr. Casey to keep an account at the 
Park Savings Bank when Mrs. Casey was writing all 
the checks, and it was not necessary for him to have 
an account.” We submit that this testimony not onlv 
does not support any claim of intention to give the 
particular item but indicated a clear intention of 
agency with respect to the whole account. 

5. The $3055.82 Joint Savings Account of Mrs. Casey 
and Robert 0. Engle in Park Savings Bank. 

Of the $3055.82 in this account at the time of Mr. 
Casey’s death, $3000 was transferred into it from Mr. 
Casey’s account at the National Metropolitan Bank 
by her check as attorney for him the day before he 
died. (R. p. 188). This account was opened jointly 
with Engle “to be used in case something should hap- 
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pen to her and money would be needed for arjy ex¬ 
penses that might occur at her death, or for Mr. 
Casey’s welfare or anything else that it might be 
needed for * * 5X5 So there would be some immediate 
cash to pay for expenses that would occur after her 
death.” (R. pp. 190, 191). Legal title to this account, 
we submit, remained exactly the same as if Mrs. Casey 
had not transferred the money from Mr. Casey’s ac¬ 
count at the Metropolitan Bank. 

Authorities Applicable Here 

The Court below, in dealing with the effectiveness of 
an alleged donor’s declarations, said, in his menioran- 
dum opinion sustaining the motion for a directed ver¬ 
dict: 

“It is held in some States that the delivery of a gift 
may be proved by the declarations of the donor. The 
case of Leitch vs. Diamond National Bank, 2<i>4 Pa. 
557, announces that rule. The contrary is held in the 
case of Atchley vs. Rimmer (Tenn.), 255 S. W. 367. 
The Tennessee holding is in accord with the Federal 
authorities, and in the opinion of the Court, states the 
better rule.” 

“In Chambers vs. McCreery, 106 Fed. 364, 370, the 
Court in dealing with the identical question sajd: ‘It 
is now well settled that the declarations of a donor 
that he had given the property in controversy to the 
claimant thereof will not perfect a gift incomplete for 
want of actual delivery, and the fact of deliver^ must 

be shown bv other evidence than the mere declarations 

J | 

of the donor. Rockwood vs. Wiggin, 16 Gray 402; 

Taney vs. Field, 85 Va. 756.” (R. pp. 241, 242). 

In overruling the motion for a new trial the Court 
said: “It is conceded by counsel for Mrs. Casey tjiat the 
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mere declarations of gift are insufficient to establish 
delivery of the property given, and that there must 
be some act or circumstances from which an inference 
of delivery may be made. Plaintiff’s Brief, p. 8.” 
(R. p. 40). Counsel for appellant apparently still rec¬ 
ognize this limitation, saying, at page 48 of their pres¬ 
ent brief: “ The intention to give may be proved by the 
declarations of the donor.” (Italics ours). 

If a gift could be made out by proof of an un¬ 
equivocal declaration to that effect by the alleged 
donor, who had not, however, parted with her own 
power to retake possession, this Court could not have 
decided as it did Lee v. Lee, 55 App. D. C. 344. The 
declaration in that case was in writing and in unmis¬ 
takable words of present gift. 

The case of Chambers vs. McCreery, supra, is cited 
approvingly in Rosenwald vs. The Commissioner, 33 
Fed. 2nd 423 (C.C.A.) decided in 1929, as well as in 
Atchley vs. Rimmer, supra, decided in 1923, and in the 
Tschiffely case (supra) decided by this court Novem¬ 
ber, 5, 1934. 

ThC Atchley case is also important on the question 
of the effect of possession by a claimant. The Court 
says: “The rule seems to have universal approval by 
the courts that the fact that a person, claiming prop¬ 
erty as a gift, has it in his possession after the death 
of the alleged donor, has little, if any, weight, where 


the claimant has had access to the property and effects 
of his alleged donor during his last sickness or after 
his death, or where its possession can be reasonably 
accounted for in anv other way. Numerous cases in 
support of this rule might be cited.” 

Delivery is always essential to the completion of a 
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gift and “ There can be no gift which the law will r ecog¬ 
nize where there is reserved to the donor either ex¬ 
pressly or as a result of the circumstances and condi¬ 
tions attending the transaction, a power of revocation 
or a dominion over the subject of the gift * * * . If the 
donor retains dominion over the thing given precisely 
as he had control over it, there is no perfected gift, 
because there has been no change in possession and 
there is still an opportunity to recant.” Baurnschmidt 
vs. Baurnschmidt, 98 Md. 35. 

See also Lee vs. Lee, supra. j 

Lust vs. Miller, 55 App. D. C. 217. 

Myers vs. Tschiffely, supra. 

Appellant’s Authorities Discussed 

Running through all of appellant’s authorities is 
the recognition of the universal requirement thht re¬ 
linquishment of all dominion and control over the 
property by the donor is necessary to the completion 
of any gift. See their citation from 28 C. J. 638, Sec. 
28. 

i 

In Miller vs. McMechem, 6. L.R.A. 515, the pourt 
required “some act of the donor which amounti to a 
complete transfer of title and possession”. 

So in Tenbrook vs. Brown, 17 Ind. 410, “the gift 
would be complete if the father bestowed the property 
upon the defendant and relinquished all dominion and 
control over it, * * * .” | 

In Mills Estate, 158 N. Y. Supp. 1100, the donor 
transferred his vault to the name of his son and di¬ 
rected his bookkeeper to make the proper entries in 
his accounts which would evidence the transfer of title 
of certain stocks. 
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In Calvin vs. Free, 71 Pac. 823, “it is sufficient to 
complete a formerly incomplete gift for the donor to 
make final surrender of or direction concerning it.’’ 

In Osgood vs. Carter, 87 Atl. 477, “In such cases the 
evidence must be clear and satisfactory that the donor 
had relinquished all control of and claim to the sub¬ 
ject of the gift”. 

In Conlon vs. Turley, 56 App. D. C. 95, there was an 
actual delivery to a third person, the bank, as agent for 
the donee. 

i 

In Garrett vs. Keister, 61 App. D. C. 25, the note had 
been delivered to the real estate agent whom the court 
held was an agent for the donee as well as for the 
donor. 

In Beaumont vs. Beaumont, 152 Fed. 55, actual phy¬ 
sical delivery in completion of the gift was proved by 
competent direct testimony, each brother being com¬ 
petent to testify as to the gift to the other. 

Likewise in Gilkinson vs. Third Avenue Railroad 
Co., 47 App. Div. 472, there was direct proof of actual 
delivery. 

So also in Hynes vs. White, 190 Pac. 836, there was 
an actual delivery. 

In Grant Trust Co. vs. Tucker, 96 N. E. 487, the 
Court found that the bank held the bonds as trustee 
for the donee, as in the Conlon and Keister cases above. 

The Diamond National Bank case, 234 Pa. 563, has 
been referred to above as not following the Federal 
rule as to declarations. There is, however, a recogni¬ 
tion that ‘ ‘ The law does not dispense with an actual or 
constructive delivery” and there was direct evidence 
of actual delivery there. The declarations were ad¬ 
mitted to show the intent, not the delivery. 
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CONCLUSION 

Frank Casey, before witnesses, declared in the! sol¬ 
emn form of his will that his entire estate be held in 
trust to, first, pay over the entire net income thereof 
to his wife for her life. Mrs. Casey probated anre¬ 
lies upon that will. 

The claim of gift, if sustained, would defeat the in¬ 
tent and purposes of the will in great part. Si^ch a 
claim should not be allowed to prevail except upon 
strict proof thereof, and we submit there has beqn no 
such proof in this case. 

The judgment and order of the Trial Court should be 
affirmed. 

Respectfully submitted, 

Paul E. Lesh, 

Dion S. Birney, 

Attorneys for Appellees . 



